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REDUCING THE RISK OF EXECUTING THE IN- 
NOCENT: THE REPORT OF THE ILLINOIS 
GOVERNOR’S COMMISSION ON CAPITAL 
PUNISHMENT 


WEDNESDAY, JUNE 12, 2002 

United States Senate, 
Subcommittee on the Constitution, 
Committee on the Judiciary, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:04 a.m., in Room 
SD-226, Dirksen Senate Office Building, Hon. Russell D. Feingold, 
chairman of the subcommittee, presiding. 

Present: Senators Feingold and Durbin. 

OPENING STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. 

SENATOR FROM THE STATE OF WISCONSIN 

Chairman Feingold. This hearing will come to order, and good 
morning. 

Welcome to this hearing of the Senate Judiciary Committee, Sub- 
committee on the Constitution, and I want to thank everyone for 
coming here so early this morning. We are starting an hour earlier 
than usual. Senate time, in order to complete this hearing by 11:00 
a.m., when there is a Joint Session of Congress that will be con- 
vened to hear an address from the Prime Minister of Australia. 

This hearing today will explore the bold, unique, yet entirely rea- 
sonable response by Governor George Ryan and the people of Illi- 
nois to flaws in the current administration of the death penalty, 
most notably, the risk of executing innocent people. 

Earlier this year, our Nation hit what I would have to regard 
and I think most people would regard as a very troubling mile- 
stone: the 100th innocent person in the modern death penalty era 
was exonerated and released from death row. A few weeks later, 
we hit 101. During this same period, there have been close to 800 
executions at the State and Federal levels. This means that the 
system is so fraught with error that, for every eight executions, 
there has been one person on death row later found innocent in the 
modern death penalty era. Of course, for every innocent person 
wrongfully convicted, a guilty person has likely gone free and may 
still be able to commit more crimes. 

The 100th death row inmate to be exonerated is Ray Krone. Mr. 
Krone was wrongfully convicted and served 10 years in the Arizona 
prisons for a murder he did not commit, before he finally walked 
out a free man. Faulty forensic analysis and circumstantial evi- 

( 1 ) 



2 


dence led to Mr. Krone’s conviction. But a DNA test set him free 
and points to another man as the killer. Mr. Krone is in the audi- 
ence today, and, Mr. Krone, thank you for joining us today. Where 
is Mr. Krone? Thank you very much. 

Two other men who share the same dubious distinction are also 
with us today: Kirk Bloodsworth and Juan Melendez. Mr. 
Bloodsworth served 9 years in the Maryland prisons, including 
some time on death row, for a rape and murder he did not commit. 
Mr. Bloodsworth was convicted primarily on the basis of faulty eye- 
witness testimony. Like Mr. Krone, a DNA test was the key to his 
freedom. It is good to see you here, sir. 

Mr. Melendez sat on death row in Florida for almost two decades 
before a court finally overturned his murder conviction. The court 
cited the prosecution’s failure to provide the defense with critical 
evidence and the lack of physical evidence linking him to the crime. 
After the court’s decision. State prosecutors announced that they 
would drop the charges against him. Mr. Melendez was released 
earlier this year. Mr. Melendez, thank you for joining us. Where is 
Mr. Melendez? Thank you for being here. 

These men — Mr. Krone, Mr. Bloodsworth, Mr. Melendez — and 
the other 98 innocent former death row inmates are the reason we 
are having today’s hearing. These are not abstractions. They are 
real people, innocent men who suffered for years under the very 
real possibility of being put to death for crimes that they did not 
commit. 

There is no question that those who perpetrate heinous crimes 
should be punished and punished severely. And there is no ques- 
tion that the family and friends of murder victims bear an awful, 
painful burden for the rest of their lives. Society owes them our 
most steadfast effort to bring the perpetrators to justice and sen- 
tence them severely. But society also has a responsibility to ensure 
that only the guilty are convicted and punished. 

This hearing will explore the steps that one State — Illinois — has 
taken to address this difficult dilemma. In Illinois, after 13 death 
row inmates were exonerated and released, as compared with the 
12 executions carried out after the death penalty was reinstated in 
1977, a consensus emerged among both death penalty opponents 
and proponents that the State’s death penalty system was broken. 
Two years ago, on January 31, 2000, Governor Ryan took the cou- 
rageous step of placing a moratorium on executions in Illinois. 

Governor Ryan then created an independent, blue-ribbon com- 
mission of present and former prosecutors, public defenders, a 
former Federal judge, and various distinguished Illinois citizens, 
including one of our former colleagues and my dear friend. Senator 
Paul Simon. Governor Ryan instructed this Commission to review 
the State’s death penalty system and to advise him on how to re- 
duce the risk of executing the innocent and ensure fairness in the 
system. Governor Ryan’s decision to suspend executions and create 
a commission sparked a national debate on the fairness of the cur- 
rent administration of the death penalty. 

After 2 years of work, the Illinois Governor’s Commission on 
Capital Punishment completed its task and released its report in 
April of this year. The Commission set forth 85 recommendations 
for the reform of the Illinois death penalty system. These rec- 
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ommendations address difficult issues like inadequate defense 
counsel, execution of the mentally retarded, coerced confessions, 
and the problem of wrongful convictions based solely on the testi- 
mony of a jailhouse snitch or a single eyewitness. The Commis- 
sion’s work is the first comprehensive review of a death penalty 
system undertaken by a State or Federal government in the mod- 
ern death penalty era. We will hear more about the Commission’s 
work and its recommendations in this hearing. 

The risk of executing the innocent and other flaws in the admin- 
istration of the death penalty are not unique to Illinois. The 101 
innocent people who were sent to death row and later exonerated 
come from 24 different States. In addition to Illinois, exonerations 
of people sentenced to death have occurred in Alabama, Arizona, 
California, Florida, Georgia, Idaho, Indiana, Louisiana, Maryland, 
Massachusetts, Mississippi, Missouri, Nebraska, Nevada, New 
Mexico, North Carolina, Ohio, Oklahoma, Pennsylvania, South 
Carolina, Texas, Virginia, and Washington. 

Just last month. Governor Parris Glendening of Maryland placed 
a moratorium on executions in his State to allow a study of racial 
disparities he ordered 2 years ago to be completed. And I commend 
Governor Glendening for his leadership, and I hope that other Gov- 
ernors follow the lead of Governor Ryan and Governor Glendening. 

But I also believe that Congress has an important responsibility 
to ensure that innocent people are not executed and that constitu- 
tional protections are respected in the administration of capital 
punishment across the country. 

I have introduced a bill that would apply essentially the Illinois 
model to the rest of the Nation. The National Death Penalty Mora- 
torium Act, Senate bill 233, would enact a moratorium on Federal 
executions and urge the States to do the same, while a National 
Commission on the Death Penalty examines the fairness of the ad- 
ministration of the death penalty at the Federal and State levels. 

I do not expect our witnesses today to discuss or debate the pro- 
visions of my bill. Rather, this hearing is intended to educate Con- 
gress and the American people about the Illinois experience with 
a moratorium and review of the death penalty system. 

This morning we will have two panels of witnesses. Illinois Gov- 
ernor George Ryan is the sole witness on panel one. On panel two, 
we will have three members of the Illinois Commission as well as 
outside experts and prosecutors from Illinois and South Carolina. 
To accommodate Governor Ryan’s schedule, who will be appearing 
over video, however, we will proceed first with panel two. At ap- 
proximately 10:00 a.m., we will take a brief break from panel two 
and turn to Governor Ryan. Following Governor Ryan’s statement 
and any questions for the Governor, we will return to panel two, 
and I want to thank my colleagues and the panel two witnesses for 
their flexibility. 

Senator Thurmond, the ranking member of the subcommittee, 
has submitted a statement for the record which will be entered into 
the record without objection. 

[The prepared statement of Senator Thurmond appears as a sub- 
mission for the record.] 

Chairman Feingold. And as I understand it, there will be no 
live opening statement from the Republican side. Is that correct? 
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And, therefore, I believe we can move forward to the panel that 
is already assembled in front of us. 

Our first witness, also appearing through video, is Matt 
Bettenhausen. He is the Illinois Deputy Governor for Criminal Jus- 
tice. Mr. Bettenhausen is a former attorney with the United States 
Attorney’s Office for the Northern District of Illinois. He served as 
Executive Director of the Illinois Governor’s Commission on Capital 
Punishment. I want to thank you, Mr. Bettenhausen, for taking the 
time to testify before the committee today during what I know is 
a very important time for the Illinois Legislature, and you may pro- 
ceed. 

STATEMENT OF MATT H EW R. BETTENHAUSEN, DEPUTY GOV- 
ERNOR FOR CRIMINAL JUSTICE AND PUBLIC SAFETY, 

STATE OF ILLINOIS, AND EXECUTIVE DIRECTOR, ILLINOIS 

GOVERNOR’S COMMISSION ON CAPITAL PUNISHMENT 

Mr. Bettenhausen. Thank you. Chairperson Feingold and dis- 
tinguished members of the United States Senate. First of all, let 
me thank you for accommodating the Governor’s and my schedule. 
As you know, the Governor had to call the General Assembly into 
special session because of the budget problems that we are having 
here in Illinois. And given those problems, I certainly would much 
more prefer to be there in Washington, D.C., with you. But I am 
honored and privileged to be before you this morning to talk about 
the work of the Governor’s Commission on Capital Punishment, 
and I think it is very appropriate that we are before this committee 
as you have demonstrated that you have been champions of fair- 
ness and have helped to ensure that justice is in our justice system. 

Senator Feingold, as you know, it was approximately a year and 
a half ago that I was working with your staff along with staff of 
Congressman LaHood, Illinois’ very own Congressman LaHood, in 
drafting the Innocence Protection Act that you have introduced and 
Congressman LaHood has sponsored. As you know, some of those 
provisions were modeled after the reforms that we have already 
made here in Illinois. And one of those important provisions, as 
Senator Feingold pointed out, is DNA testing. An important provi- 
sion that we have had here in Illinois — and it is in the Innocence 
Protection Act — is to provide for post-conviction DNA testing. 

As you know, Illinois’ track record since reinstating capital pun- 
ishment in 1977 speaks for itself. It does not speak well for itself. 
In that time, we have had 12 individuals executed; 13 other indi- 
viduals have been released and exonerated. Five of those 13 were 
released based on post-conviction DNA testing. It is an important 
tool for not only bringing the wrongfully convicted but also accu- 
rately convicting the guilty. 

I am happy to be here to discuss the work of the Governor’s Com- 
mission, which conducted extensive research and analysis of Illi- 
nois’ capital punishment system from the initial police investiga- 
tion to trial, appeal, and post-conviction review. 

As Senator Feingold has noted, there are some 85 recommenda- 
tions in our report for reform, in addition to the significant reforms 
that we have already made in Illinois, such as providing for post- 
conviction DNA testing, providing compensation for those who have 
been wrongfully convicted, providing a capital litigation trust fund 
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to provide moneys to defense attorneys and prosecutors so that 
cases are investigated thoroughly and accurately from the begin- 
ning and to make sure that they are tried properly in the first in- 
stance. We actually give a framework and highlight some of the im- 
portant recommendations of the Commission. 

Obviously, with the 85 recommendations and the 2 years of work 
that the panel put together, I can only briefly hit some of the more 
important recommendations that the Commission is making. 

As you know, one of the things that we studied is the disparities 
and potential discrimination that you see in the capital punishment 
system. Here in Illinois, we have 102 counties. That means there 
are 102 different decision makers who decide whether a defendant 
will get the death penalty. That results in disparity in treatment. 
You can have an individual, the same crime, like facts, who could 
get a 40-year sentence in southern Illinois and could get the death 
penalty in northern Illinois. We did that study, and we found that 
there was disparity in sentencing in our capital punishment system 
here in Illinois based both on geography as well as the race of the 
victim. 

Based on that as well as the Governor’s concern, while not trying 
to impinge or impugn any of the State’s attorneys and their prerog- 
atives, the Governor — this is one State, and he has to look at one 
State, and when he looks at these individuals who have been sen- 
tenced to death, we must have a uniform system. An important rec- 
ommendation of the Commission is that we have a statewide panel 
that reviews any prosecutor’s decision to seek the death penalty, 
and that panel must sign off on each of the decisions that are 
made. It is very similar to the Federal system where the United 
States Attorney General must sign off on each of the — on any deci- 
sion in which the death penalty is sought. 

As you noted, we have also recommended that Illinois ban the 
imposition of the death penalty on those who are mentally re- 
tarded. We hope that that will be enacted soon, and perhaps it may 
not be enacted, as you know, because the Supreme Court has sev- 
eral cases before it currently considering whether, in fact, we have 
become a more enlightened society that cannot tolerate the execu- 
tion of the mentally retarded. 

We have also recommended that we significantly reduce the cur- 
rent list of death eligibility factors. When the Supreme Court al- 
lowed capital punishment to be reinstated after having found it un- 
constitutional because too many death cases, too many murder 
cases qualified, we have found here in Illinois that basically we 
have expanded in that 25-year time period the eligibility factors so 
that almost any murder could qualify for the death penalty, could 
put it not only in constitutional jeopardy but also the concerns of 
both prosecutors, defense attorneys, everyone uniformly that the 
Commission heard from, everybody said there were too many death 
eligibility factors and that we should reserve, if we are going to 
have capital punishment, for those cases that involve the most hei- 
nous of crimes. 

We also said and recommended that no person be sentenced to 
death based solely on the uncorroborated testimony of a single eye- 
witness or accomplish or jailhouse snitch. 



6 


We also found in our study of the 200-some death cases since the 
death penalty was reinstated here in Illinois that jailhouse inform- 
ants, snitches, played an important role in some of the wrongful 
convictions. Therefore, we made a number of recommendations, 
such as a reliability hearing that should be had before the testi- 
mony is heard, very similar to the kind of hearing that courts go 
through before allowing expert testimony. 

We also believe that juries must be instructed about the dangers 
of this testimony and that there must be full disclosure of the bene- 
fits conferred on those individuals for their testimony. 

While we have a number of jurisdictions that have agreed to vol- 
untary videotaping of statements and also some who tape the en- 
tire interrogation process, the Commission has recommended that 
that be the rule rather than the exception here in Illinois. 

We also believe and recommend that trial judges should be re- 
quired to concur or reverse a jury’s death sentence verdict. That al- 
lows the court to consider in making pre-trial rulings that the court 
has not heard all of the evidence, does not understand how all — 
gives them the chance to review and revisit those issues to make 
sure that the death sentence is an appropriate sentence and sign- 
ing off on it. 

In addition, Illinois does not allow for proportionality review and 
does not provide for it by the Illinois Supreme Court. Again, we be- 
lieve and recommend that the Illinois Supreme Court should con- 
duct proportionality reviews and make sure that the sentence is 
not excessive or disproportionate to the penalty imposed in similar 
cases. 

We also found in our study of the investigation of cases of wrong- 
ful convictions that eyewitness testimony, the unreliability of eye- 
witness testimony could be rectified by changing eyewitness identi- 
fication procedures. We have adopted some of the recommendations 
created by the Department of Justice in researching on how to do 
line-up procedures and photo spread procedures to make sure that 
we are not trying — but to assure the accuracy of eyewitness testi- 
mony. 

We have also had a number of confusing jury instructions in the 
State, and the juries are not instructed about all potential sen- 
tences. We believe and we have recommended on this Commission 
that the jury be told that information so that there isn’t improper 
speculation and that we really improve the truth-seeking process. 

I have just touched on a number of the important recommenda- 
tions that we have made, and I hope that that gives a framework 
of the kinds of issues that we are looking at and the kinds of rec- 
ommendations that we have made. 

I thank you for the opportunity to be here today. 

[The prepared statement of Mr. Bettenhausen appears as a sub- 
mission for the record.] 

Chairman Feingold. Thank you very much, Mr. Bettenhausen. 
I appreciate your discussion of what has been done in Illinois, and 
I am told this may be the first time that the committee has used 
this video approach for listening to a witness, and I think it worked 
out well, and I want to thank the recording studio and the tech- 
nical people for making it possible to hear you and, later on. Gov- 
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ernor Ryan. And we will have some questions for you later. Thank 
you very much. 

Now we will move on to John Kinsella, who is the First Assistant 
State’s Attorney in DuPage County, Illinois, and he has served as 
an Illinois prosecutor for 21 years. Mr. Kinsella is currently the 
first vice president of the Illinois Prosecutors Bar Association, and 
he has taught and lectured for the National College of District At- 
torneys, the Illinois State’s Attorneys Association, and the Illinois 
Appellate Prosecutor’s Office. We welcome you to the panel today, 
and you may proceed. 

STATEMENT OF JOHN J. KINSELLA, FIRST ASSISTANT STATE’S 
ATTORNEY, DUPAGE COUNTY, ILLINOIS 

Mr. Kinsella. Thank you. Senator. First of all, it is an honor 
and a privilege, certainly, to be here, and it is a rather daunting 
task to represent all the men and women of the prosecution profes- 
sion in Illinois, but I will do my very best to do that. 

As you have indicated, I have been a prosecutor for approxi- 
mately 21 years and have handled personally several death penalty 
cases at trial level as well as procedurally. In fact, the last person 
executed in Illinois was a case I handled at the end of those pro- 
ceedings, Andrew Kokoraleis, who was convicted of being involved 
in the mutilation and murder of 16 women, and he was the last 
person executed in Illinois on March 17, 1999. 

First of all, I want to make the point that the death penalty in 
Illinois is still the law. There are still juries hearing death penalty 
cases. Death sentences are being handed out, and the Illinois Su- 
preme Court is currently affirming death sentence cases. So the 
moratorium — and I should probably address that first. I think you 
suggested that it was welcomed by many. In fact, I think I can 
speak on behalf of prosecutors who, I think for the most part, ob- 
jected to the concept. And the basis is this. Senator: that there 
have been about approximately 300 persons since 1977 sentenced 
to death. There are approximately 170 on death row currently. And 
while 12 have been executed, there are 10 cases from which 13 in- 
dividuals who at one time were sentenced to death were later ei- 
ther acquitted or, in fact, the cases were dismissed. We do not be- 
lieve generally as prosecutors that this reflects that the system is 
broken. Those cases, some of them, are very troubling and they cer- 
tainly should be examined and reviewed. But we believe that the 
overwhelming majority of police officers and prosecutors in Illinois 
do an outstanding job seeking justice and sought appropriate sen- 
tences in these cases. 

In essence, the moratorium has put a hold on the progress of all 
these cases that are currently in the system. The moratorium, the 
Illinois Supreme Court has already ruled the new rules that have 
been put in place before the Commission report or any resulting 
changes do not apply to these other cases. So, in essence, the cases 
have progressed to the point, they have gone through all of the 
myriad levels of review, have been on hold since the time of this 
moratorium, we believe, prosecutors believe that each and every 
one of these cases are unique, different, and should be examined 
on their own merits and that the system that we are talking about 
being broken is our Anglo-American system of justice, our method 
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of finding truth. This is not about the death penalty per se in Illi- 
nois or the Illinois statute. The cases that have been cited as 
wrongful convictions or innocent persons are cases which were 
tried under the rules that apply certainly in Illinois and, for the 
most part, are uniformly the same across this country. 

And to the extent that a case was tried which someone concludes 
resulted in an erroneous verdict, that is troublesome, should be 
looked at, and our system of justice should be constantly under re- 
view, constantly being examined, constantly being changed. And 
that is our history. This is not a stagnant process. 

In fact, the law in Illinois has changed dramatically since this 
debate started in 1999, and I would suggest that the changes im- 
posed by rules of the Supreme Court address the most glaring 
problems that were talked about when this debate began, which 
was a grossly underfunded defense, incompetent attorneys, judges 
who were not properly trained, and prosecutors who, frankly, in 
some instances created their own problems by also being improp- 
erly trained. 

So these issues — this is not a stagnant question. We took a seri- 
ous look at the death penalty in Illinois over the last several years. 
The system has changed dramatically. We do not believe that as 
a result of these 13 cases that all death penalty judgments handed 
down in Illinois are somehow flawed. In fact, many of these people. 
Senator, pled guilty to those crimes. There is not a serious question 
in many of these cases of a claim of actual innocence. And yet they 
are all thrown into the same hopper with cases which were — where 
there are claims of actual innocence. 

Frankly, the question that troubles me as well is that we decide 
to say that any person ever having been convicted and sentenced 
to death and later acquitted was, in fact, innocent. In fact, one of 
the cases that is cited, one of the 13, the Illinois Supreme Court 
specifically said it wasn’t saying that. And yet it is quoted as being 
a case in which the defendant was found innocent. The Supreme 
Court, and I quote, said, “While a not-guilty finding is sometimes 
equated with a finding of innocence, that conclusion is erroneous.” 
Courts do not find people guilty or innocent. 

Now, I am not suggesting that some of these people aren’t, in 
fact, innocent. Some of them clearly are, and we can debate which 
ones. And, frankly, if it is one or 13, it doesn’t matter. It certainly 
raises questions and issues that we need to address, and we wel- 
come that debate. 

But I also believe in the rhetoric of the emotions of the death 
penalty, which is certainly an emotional issue, we sometimes get 
beyond a true objective examination of the facts, and that troubles 
prosecutors in Illinois. 

We believe the system should be examined, should be reviewed, 
welcome the Commission’s report. Without taking too much more 
time, we believe the Commission’s report was underrepresented 
from prosecutors. There was only one active prosecutor on the 
Commission. As well, there was not a single police officer, and 
many of these proposals which we find troublesome deal with police 
procedure and police practice. And to have no one from that profes- 
sion on the Commission we believe is a problem. 
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Having said that, the Illinois State’s Attorneys Association has 
issued a response indicating disagreement with only 18 of the pro- 
posals. So the reality is that the overwhelming majority of the pro- 
posals are supported by prosecutors, and the debate on the death 
penalty in the system is one which we should all — we should not 
just do this as a result of a newspaper story and a highlighting of 
driving public policy by the media. We should do this constantly. 
And I think if we do, the system will be in reality and in perception 
what we believe it to be, which is fair, just, and supportive of the 
overall majority view of the death penalty, that it is appropriate in 
some of the most brutal cases. 

Thank you. 

[The prepared statement of Mr. Kinsella appears as a submission 
for the record.] 

Chairman Feingold. Thank you, Mr. Kinsella. Although I don’t 
agree with the direction of your remarks, I appreciate the tone, and 
I want to say that I agree that these problems with the criminal 
justice system are not confined to the death penalty, and I am con- 
cerned about those aspects of it. But I think any reasonable person 
would agree, given the end of the story in the death penalty, that 
it is particularly important that these things be resolved, first and 
foremost, in that area. And that is why I admire what Governor 
Ryan did. 

I also appreciate your candor with regard to the issue of whether 
everybody on this list of 101 was actually innocent. I think we 
could debate that, but I am pleased that you concede that surely 
many of these people were obviously and demonstrably innocent — 
in fact, several of them are in this room — and that that is not ac- 
ceptable. And I appreciate that as well. 

I should have said that there is a 5-minute limit on testimony. 
I didn’t apply it to the first two, but any help you can give me in 
this regard would be appreciated because we have an absolute limit 
on time today. 

Without objection, at this time I enter into the record statements 
and supporting materials from the ACLU, Amnesty International, 
the National Association of Criminal Defense Lawyers, and the 
Presbyterian Church Washington Office. 

Chairman Feingold. Our next witness is Scott Turow, probably 
best known as an author of best-selling legal novels, is a member 
of the Illinois Governor’s Commission on Capital Punishment. Mr. 
Turow served as an Assistant United States Attorney in the North- 
ern District of Illinois for several years before joining the law firm 
of Sonnenschein, Nath and Rosenthal, where he is currently a part- 
ner. 

And I should confess, Mr. Turow, you were an upperclassman at 
the law school we both attended when I came there, and when I 
read your book, I almost turned around in terror that it would real- 
ly be like that. And it was pretty accurate. 

Great book, great start to your writing career, and we are hon- 
ored to have you here, Mr. Turow. You may proceed. 
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STATEMENT OF SCOTT TUROW, SONNENSCHEIN, NATH AND 

ROSENTHAL, CHICAGO, ILLINOIS, AND MEMBER, ILLINOIS 

GOVERNOR’S COMMISSION ON CAPITAL PUNISHMENT 

Mr. Turow. Thank you, Mr. Chairman. I am deeply honored to 
be here to testify before you today, and I am especially honored to 
be representing Governor Ryan’s Commission on Capital Punish- 
ment. 

I want to start in my role as a representative of that Commission 
by responding to some of the remarks made by Mr. Kinsella and 
which I see repeated in some of the statements, particularly those 
which regard our Commission as biased. 

There was a statement made by Mr. Kinsella that only one active 
prosecutor was among the 14 people on the Commission. That, in 
fact, is not true. Kathy Dobrinie was the State’s Attorney for Mont- 
gomery County when she was appointed. In addition, Michael 
Waller, of course, was not only the State’s Attorney of Lake County 
but also the president of the State’s Attorneys Association. In addi- 
tion, my colleague Andrea Zopp, who is now in-house at a large cor- 
porate entity, was formerly the First Assistant State’s Attorney for 
Cook County. William Martin was the prosecutor of perhaps one of 
the most if not the most famous serial murder case in Illinois, that 
of Richard Speck. And, in fact, nine of the 14 of us had prosecu- 
torial experience. 

Included in that group, although Mr. Kinsella says there was not 
a single police official or representative on the Commission in his 
written statement was Mr. Thomas Needham, who, in fact, was the 
general counsel of the Chicago Police Department. Matt 
Bettenhausen, who has testified today, was and is the Director of 
Homeland Security for the State of Illinois, and even I sit on the 
Illinois State Police Merit Board. So I reject the characterizations 
of the membership of the Commission as unbalanced. 

Similarly, I am more troubled than Mr. Kinsella by a system 
which has exonerated more people than it has executed. There 
have been 12 executions in the State of Illinois since the death pen- 
alty was re-established and 13 exonerations of people on death row. 
And I have always regarded debates about whether somebody is 
factually or legally innocent as extremely inappropriate for law- 
yers. We exist in a system which places the burden on the State 
to prove guilt beyond a reasonable doubt, and when the State fails 
in that regard, all persons are entitled to be clothed with the en- 
during presumption of innocence. And it is not appropriate to get 
into the kinds of debates that I think are being raised by some of 
the comments made here. 

Mr. Kinsella also comments that the observations of the Commis- 
sion would apply generally to everything in the criminal justice 
system and perhaps bring all the results into question. Certainly 
we emphasize that some of the reforms that we were recom- 
mending should have been applied — should be examined for pos- 
sible general application. But the fact, Mr. Chairman, is that, as 
the Supreme Court has often commented, death is different, and I 
make reference in my full written statement to a case that was 
handled by Mr. Kinsella’s office. I represented a young man named 
Alex Hernandez who was twice convicted — once convicted and sen- 
tenced to death; subsequently, after the case was reversed due to 
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a finding of deliberate prosecutorial misuse of Bruton-protected 
statements, Mr. Hernandez and his co-defendant, Rolando Cruz, 
who was represented by Professor Marshall, Cruz was resentenced 
to death after a second trial, Hernandez to 80 years. And I am sure 
the members of the Commission know that both men were ulti- 
mately freed. 

Among the most compelling reasons for freeing them, of course, 
was that a man named Brian Dugan had confessed to the murder 
for which Cruz and Hernandez had both been sentenced to death. 
The corroboration of Dugan’s statement is well documented in the 
record, and despite that, the office that Mr. Kinsella now sits as 
first assistant in persisted in the prosecution of these two men for 
10 years after another man who ultimately proved to be a DNA 
match, after that man had given a well-corroborated confession to 
the crime which, in fact, was supported by the investigation of the 
Illinois State Police. 

And the lesson I draw from that, in contrast to what Mr. 
Kinsella has said, and perhaps other representatives on the panel 
today, is this — and I think it is the most important message I have 
for the subcommittee. I have been struck in the years that I have 
spent pondering the problem of capital punishment — to which, by 
the way, I might add, I am not morally opposed. I have been struck 
by the paradox. Capital punishment is reserved for the worst of the 
worst, and it is those murders which, by their character, most out- 
rage the conscience of the community. And that fact, therefore, 
makes for the greatest challenge to our capital punishment system, 
because capital punishment is invoked in cases where emotion is 
most likely to hold sway and where rational deliberation is most 
problematic for everyone — for investigators, for prosecutors, for 
judges, for juries. We place an enormous burden on police officers 
and prosecutors when we take hideous crimes and say to them you 
must find the killer, you must protect all of us. 

And because this is a system which in rare instances tempts bad 
faith, it is a system that I believe merits the enhanced safeguards 
that our Commission has proposed. 

Deputy Governor Bettenhausen has illuminated some of those, 
and I need not go on about that at length. But I think that we have 
to recognize the inflammatory nature of capital crimes and say at 
the threshold that death and capital punishment is very different 
and requires far more thorough safeguards. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Turow appears as a submission 
for the record.] 

Chairman Feingold. Thank you, Mr. Turow. I appreciate your 
comments, especially in light of the fact that, as you indicated, you 
are not necessarily an opponent of the death penalty per se. And 
this distinction that you made in terms of the use of the word “in- 
nocent,” every single one of these 101 people are, by definition, ac- 
cording to our legal system, innocent. 

Mr. Turow. Yes, sir. 

Chairman Feingold. Period. 

Mr. Turow. Yes, sir. 

Chairman Feingold. That is our system. 
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I would add that we also know that a great percentage of them 
didn’t do it. So if somebody doesn’t like the legal technicalities, we 
know for sure that in quite a number of these cases, they didn’t 
do it. And I think it is very important to constantly keep those two 
things in mind, and I appreciate your testimony. 

Without objection, I will enter into the record at Senator Thur- 
mond’s request a letter from the Federal Law Enforcement Officers 
Association. 

Chairman Feingold. And now we are pleased to turn to Kent 
Scheidegger, who is Legal Director of the Criminal Justice Legal 
Foundation in Sacramento, California. Thank you for being here, 
sir, and you may proceed. 

STATEMENT OF KENT SCHEIDEGGER, LEGAL DIRECTOR, 

CRIMINAL JUSTICE LEGAL FOUNDATION, SACRAMENTO, 

CALIFORNIA 

Mr. Scheidegger. Thank you very much, Mr. Chairman. I ap- 
preciate the opportunity to speak today. 

The correct identification and the sufficient punishment of mur- 
derers is, of course, a matter of great importance. There is no more 
important function of the State governments than the protection of 
its citizens from murder. The performance of this function, while 
protecting the actually innocent, deserves the greatest attention 
and care. Regrettably, there has been a great deal of misleading in- 
formation circulating on the subject of capital punishment, so I 
welcome the opportunity to at least make a start today. 

I very strongly disagree with Mr. Turow that, in the context of 
this proceeding, it is inappropriate for us to consider whether a 
person is factually innocent or not. In the legislative branch, it is 
entirely appropriate, considering matters of policy, to consider 
whether these 101 cases are innocent people who at one point were 
wrongly convicted or guilty people who have now been wrongly 
freed, because there are many falling in that category. 

You mentioned California, Senator. There are no cases in Cali- 
fornia of persons proven innocent. One of the most notorious cases, 
the case of Jerry Bigelow, the jury on the second trial found him 
guilty of the robbery in which the victim was killed, which by itself 
is sufficient to make him guilty of murder. It also found it true that 
he intended to kill the victim, and yet it wrongly and inexplicably 
acquitted him of murder. Our system of justice does give the de- 
fendant the benefit of the acquittal in that situation, but that does 
not make him an innocent man wrongly convicted. 

So the 101 number is wrong if it is asserted as people actually 
innocent, and that is the policy basis, as opposed to the legal basis, 
on which it is so often asserted, and it ought not be considered for 
that purpose. 

The focus of today’s hearing is on the actual guilt or innocence. 
This change of focus is welcome and long overdue. For three dec- 
ades, the American people have suffered inordinate delay, exorbi- 
tant expense, and extended litigation over issues having nothing to 
do with guilt, which are not in the Constitution as originally en- 
acted, and which involve sentencing policy decisions of dubious 
merit. 
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Congress should certainly be concerned with further reducing the 
already small possibility of conviction of the innocent regardless of 
whether the sentence is death or life in prison. At the same time, 
it should take care not to exacerbate and, if possible, reduce the in- 
terminable delays and erroneous reversals which are presently the 
norm in the vast majority of capital cases that involve no question 
whatever of the identity of the perpetrator. 

The report of the Commission unfortunately is lacking in the bal- 
ance needed for this important question. With regard to the bal- 
ance by former prosecutors being on the panel, it reminds me of the 
words of former Democrat Ronald Reagan, “There you go again.” 

I am particularly disturbed by the way in which they brush off 
deterrence as a policy basis. There are a flurry of recent studies 
confirming or at least supporting the deterrent effect of capital 
punishment and, in particular, one from the University of Houston 
which indicated a loss of 200 lives as a result of a temporary halt 
in executions in the State of Texas. There are, of course, studies 
to the contrary. Even so, any public official considering a halt to 
or severe restriction of capital punishment must consider the very 
substantial possibility that such an action will result in the deaths 
of a great many innocent people. 

One of the recommendations is to narrow the scope of offenses 
eligible for capital punishment. I agree that some narrowing is in 
order. But the drastic reduction proposed by the Commission is not 
warranted by any concerns of actual innocence. In particular, the 
recommendation that the murder of a rape victim by the rapist not 
be a capital offense is repugnant and ought to be rejected out of 
hand. This is the kind of case where deterrence is most needed be- 
cause a rapist facing a long prison sentence otherwise has very lit- 
tle incentive not to kill the victim. It is also the kind of case where 
DNA evidence is most likely to eliminate any doubt of identity. 

On a positive note, I note that the report does acknowledge that 
many of the reversed judgments in capital cases are based on 
things that have nothing to do with the trial and are the result of 
new rules created by the State and Federal Supreme Courts. This 
is a very important consideration for the Congress to consider when 
it is confronted with data of the so-called error rate in capital 
cases. The recent studies out of Columbia define “serious error” as 
any ground on which a conviction is reversed. That would include 
Booth V. Maryland for the so-called error of introducing victim im- 
pact statements, which we now know is not error. It includes cases 
where a trial judge gave an instruction that had been expressly ap- 
proved by the United States Supreme Court at the time of the trial 
and was later disapproved. So the rate of so-called error should not 
cause us to lack confidence in our trial system. Instead, these cases 
represent the cost of the fallibility of the review process and of ret- 
roactive rulemaking by judicial decision rather than by legislation. 

I am going to be nearly out of time. I would like to say, though, 
that I also think we should change the process of review so that 
the inevitable claim of ineffective assistance of counsel is always 
reviewed immediately after the trial. At that point everybody is 
still involved, still knows what they did, the defense lawyer has not 
moved on to a later stage of his career and may have more incen- 
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tive to defend himself rather than fall on his sword, which is a 
problem. 

As a matter of federalism, if Congress wants to change State pro- 
cedures, there is a question as to whether it can and whether it 
should. I suggest that an incentive arrangement be adopted for 
whatever reforms Congress deems necessary to reduce litigation in 
those areas having nothing to do with guilt in exchange for what- 
ever improvements Congress believes is necessary in the guilt de- 
termination. 

I also believe if Congress sets up a commission, one of the goals 
stated in the commission should be to reduce the median time from 
sentence to execution to 4 years rather than the 15 that is typical 
today. That is sufficient time to identify those few cases involving 
real questions of innocence and to resolve any major issues in the 
case, but also give us an effective death penalty with the benefits 
that would flow from that. 

I will have a corrected written statement which I will send to the 
committee staff. Thank you very much for your attention. 

[The prepared statement of Mr. Scheidegger appears as a sub- 
mission for the record.] 

Chairman Feingold. Thank you, Mr. Scheidegger. 

The next witness is Donald Hubert, a member of the Illinois Gov- 
ernor’s Commission on Capital Punishment. He is currently in pri- 
vate practice and is a fellow of the International Academy of Trial 
Lawyers and the American College of Trial Lawyers. He serves, by 
appointment of the Illinois Supreme Court, as chairman of the 
Court’s Committee on Professional Responsibility and is a former 
president of the Chicago Bar Association. 

Mr. Hubert also served as a State prosecutor in the Special Pros- 
ecutions Unit of the Illinois State Attorney General’s Office. We 
welcome you to the panel, and thank you, and you may proceed. 

STATEMENT OF DONALD HUBERT, HUBERT, FOWLER AND 

QUINN, CHICAGO, ILLINOIS, AND MEMBER, ILLINOIS GOV- 
ERNOR’S COMMISSION ON CAPITAL PUNISHMENT 

Mr. Hubert. Thank you, Mr. Chairman. I echo the remarks so 
far made that this is indeed a tremendous honor. And may I say 
as an aside how heartened I am to see so many young people sit- 
ting behind you who really do represent the future of the country. 
It is a sight to behold. 

I am here only to share with you my experiences with the Gov- 
ernor’s Commission, all towards the end of helping you to see why 
he appointed us in light of the problems that we were having with 
exonerations in Illinois. 

Let me start by saying that I would like to officially and publicly 
say thank you to Governor Ryan. This is the report that was 
issued, and we in Illinois owe him a tremendous debt of gratitude 
for his courageous stand, first, in imposing the moratorium and 
then, secondly, in coming up with the Governor’s Commission. 

My message today is a very simple one: that a moratorium and 
a commission is a win-win situation for those who oppose and those 
who support the death penalty, given that there are situations in 
other jurisdictions that are similar to those in the State of Illinois. 
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Certainly Illinoisans would say that they in a great majority 
have supported the Governor’s moratorium. I believe indeed that 
the legacy that will flow from his efforts in this area, that any fu- 
ture Governor that would seek to reinstitute the death penalty will 
have the burden by clear and convincing evidence to show Illi- 
noisans that indeed a system would undoubtedly and truly is bro- 
ken has been fixed. 

I agree with the simple words that were spoken by Tom Sullivan, 
co-Chair of this Commission. He was a former U.S. Attorney for 
the Northern District of Illinois, and in the simple words that he 
said, “Repair or repeal.” You will hear those words reverberate out 
of Illinois over the next several months. 

And let me stop just a moment. The notion that my distinguished 
co-presenter has indicated that a rape victim who then murders 
would not be subject to the death penalty under our provisions. Let 
me say I have an 8-year-old daughter, and I believe without any 
hesitation that under the provision that said torture followed by 
murder, that a rape is torture — a rape is torture. 

The Commission members, I share with you that our back- 
grounds were many and varied. There were those who were well- 
known and those who were not. My own background, as you have 
indicated, a former bar president, but I started my career after the 
University of Michigan Law School as a prosecutor. My first as- 
signment was to write a brief to the Illinois Supreme Court in a 
murder case. My first trial was a habeas corpus petition where I 
as a prosecutor supported the murder conviction. My very first trial 
as a lawyer — who can ever forget their first trial? — ^before the ven- 
erable Judge Hubert Will, a great man, who I think spent many 
a day vacationing in the great State of Wisconsin. 

Chairman Feingold. And we always appreciate that from Illi- 
nois. 

Mr. Hubert. I have also had experience as a defense lawyer. I 
have worked with some of the great ones in Illinois, and let me, 
if you may allow me, to put their names into the record, individuals 
like George Harwood and Chester Slaughter, Adam Bourgoies, Jim 
Montgomery, R. Eugene Pincham. Justice Tom Fitzgerald started 
a pro bono program that Scott Turow and I both participated in. 
I handled for free out of my own pocket five murder cases. So I 
have been both prosecutor and defense lawyer, for fee and for free. 

But I stand here before you today and say that I join with Scott 
Turow, I have anguished over the issue of the death penalty, and 
I believe in a democratically determined country where highly mo- 
tivated and educated and reasonable and honest and sincere indi- 
viduals have been in support of it, that I am not morally opposed 
to it. 

However, I state categorically that I do not support the death 
penalty in Illinois unless it has been repaired. We have a major 
breakdown. It is embarrassing. It is unacceptable. And we must do 
something about it. 

That having been said, what are some of the profile matters that 
other jurisdictions might want 

Chairman Feingold. I have to ask you to keep it brief, because 
we are over the time. 

Mr. Hubert. I have one minute, I believe. 
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Chairman Feingold. Actually, you are one over, but I am going 
to give you a little more time. 

Mr. Hubert. All right. Oh, I am one over. Okay. 

Chairman Feingold. I will give you 30 more seconds. 

Mr. Hubert. And that is, again, prosecutors who engage in mis- 
conduct, defense lawyers who are incompetent, judges who don’t 
enforce the rules and allow lawyers to run amuck, and an appellate 
process that didn’t catch the issue. 

In conclusion, thank you again for allowing me to appear here 
and to be one of the presenters, and I believe that your holding this 
hearing is a great step forward for the entire country. 

[The prepared statement of Mr. Hubert appears as a submission 
for the record.] 

Chairman Feingold. I appreciate your eloquent comments, and 
I think it is very useful when you point out that the moratorium 
is really a win-win and something that you have to think about. 
You come from the perspective of somebody who generally has sup- 
ported the idea of the death penalty. I am completely opposed to 
the death penalty. So I had to hesitate before supporting the idea 
of a moratorium because of my concern that it might get fixed; in 
other words, you might get rid of the defects. I think that is almost 
impossible, but I decided, even though there is a concern about 
that, that I can’t stand by from a moral point of view knowing that 
innocent people might be executed, even if I believe no one should 
be executed. 

So this really is a compromise for both people who are for the 
death penalty and against the death penalty, as I am sure you ex- 
perienced in the Commission, to say, look, we all can agree that 
you can’t have a system where it is too likely that an innocent per- 
son may be executed. I really appreciate your comments, and now 
we will turn to Druanne White. She served as assistant solicitor for 
12 years before being elected Solicitor for South Carolina’s Tenth 
Judicial Circuit in November 2000. She served in the U.S. Marine 
Judge Advocate Corps and has delivered several lectures on South 
Carolina crime and prosecution. We welcome you, Ms. White, and 
thank you, and you may proceed. 

STATEMENT OF DRUANNE WHITE, SOLICITOR, TENTH 
JUDICIAL CIRCUIT, STATE OF SOUTH CAROLINA 

Ms. White. Thank you. Senator. It is a prosecutor’s job to seek 
justice. That is what we call our system, the “criminal justice sys- 
tem.” And in order to seek justice, the State must balance the 
rights of the victim with the law-abiding community and with the 
defendant. 

I agree with the Illinois report, many of their proposals, and, in 
fact, the majority of them. However, in my opinion, some of the 
proposals would be dangerous because they do not adequately bal- 
ance the rights of victims and law-abiding citizens with those of the 
defendants. This doesn’t surprise me. There were 17 members on 
this Commission, only one active prosecutor, no active law enforce- 
ment officers, yet they made all of these recommendations. 

Would anyone claim it was a bipartisan, fair committee if we put 
16 Republicans and one Democrat on it and said. But it is fair be- 
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cause some of the Republicans used to be Democrats? But that is 
what we have got. 

If there is any doubt about the bias, look on page iii where the 
Commission in its own report says the majority wishes to abolish 
the death penalty. So this report on suggestions on how to cure the 
woes was written by people who were anti-death penalty. 

Now, I find this ironic that a South Carolina case was men- 
tioned, exoneration. The South Carolina case was just like the Cali- 
fornia case. The person was convicted of armed robbery and mur- 
der. He was sentenced to death. A new jury — he was a given a new 
trial on a technicality. The new jury found him guilty of the armed 
robbery and inexplicably not guilt of the murder. That is hardly an 
exoneration. 

I think innocent persons will pay the price if some of these pro- 
posals are adopted because there isn’t any balance. And I would 
like to illustrate that with the last death penalty case that I pros- 
ecuted. 

Denisona Crisp stabbed an individual multiple times from be- 
hind, and then he ran him down with a car. The individual lived, 
and the defendant, Denisona Crisp, came to my jurisdiction when 
he got out on bond. And that is when he began hunting black 
males. The defendant, Denisona Crisp, first preyed upon Jealoni 
Blackwell. He shot him and then he beat him until every bone in 
his face was broken. But the hunt wasn’t over because the next vic- 
tim was Clarence Watson. The defendant, Denisona Crisp, taped 
two knives in his right hand and two in his left, and he began 
slashing and stabbing and gutting Clarence Watson. The last thing 
Clarence Watson saw was the defendant kneeling over him and 
cutting out his throat. I didn’t say “cutting it.” I said “cut it out.” 

But the defendant wasn’t done. The hunt continued. The new 
black male prey was Thomas Gambrell. This time the defendant 
decided he needed a little more action, so he let Thomas Gambrell 
run through the woods as he shot him and tracked him through 
the woods. 

The neighbor that lived near the woods told me that she had 
never heard anything like it when she woke up that night to 
screams and pounding on her door. And when she looked out, 
Thomas Gambrell’s bloody fingers were going down her door as he 
tried to claw his way through because he was so afraid of Denisona 
Crisp pursuing him. 

We must balance the rights of these victims with the rights of 
the defendant. This defendant had a long prior record. He had es- 
caped before. He was diagnosed anti-social personality disorder — in 
other words, a psychopath. When he got into jail, the first thing he 
did was construct a shank and tried to cut a guard’s throat. 

Anti-death penalty people will tell you that we have no mercy. 
I have mercy, but I don’t have it for the killers. I have mercy for 
the innocent victims. Should we have mercy for Denisona Crisp or 
for the poor, innocent people that will come in contact with him 
should he escape again? Should we have mercy for Denisona Crisp, 
or should we have mercy for the poor person who will be his cell 
mate? Should we have mercy for Denisona Crisp or for the guards? 
You know, they are parents, too. They are sons and daughters and 
brothers and sisters. I am just as merciful as an anti-death penalty 
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person. I just choose to have my mercy for the people who are not 
ruthless killers. 

I would urge you 

Chairman Feingold. Let me ask you a question. Is the person 
you were just describing one of the 101 persons exonerated? 

Ms. White. The one from South Carolina was not 

Chairman Feingold. The one that you have just described, the 
heinous crimes you have just described 

Ms. White. No, sir. I just prosecuted him in October. 

Chairman Feingold. Is he one of the 101 people that have been 
exonerated? 

Ms. White. No. The one that 

Chairman Feingold. Thank you. 

Ms. White. — was exonerated 

Chairman Feingold. Make that clear for the record 

Ms. White. — so-called from South 

Chairman Feingold. — so nobody thinks that that is the case. 

Ms. White. The one that was so-called exonerated from South 
Carolina was actually found guilty by the second jury of the armed 
robbery. 

I would ask that you balance the rights of the victims and the 
innocent community with those of the defendant. I would urge you 
to implement the fair and balanced proposals that are in this. 
There are many of them. But I would implore you to reject the ones 
that would allow the likes of Denisona Crisp to kill again. 

[The prepared statement of Ms. White appears as a submission 
for the record.] 

Chairman Feingold. Thank you very much. 

We will now note that Senator Durbin has arrived. What I am 
going to try to do is — ah, there is Governor Ryan. All right. We are 
going to take a break here, and first I am going to turn to Sen- 
ator — ^you are going to defer to the Governor of Illinois? Senator 
Durbin is a great guy, and he knows Illinois politics. 

[Laughter.] 

Chairman Feingold. Well, then, we will turn to Governor Ryan 
and go back to panel two later. I understand that Governor Ryan 
is now prepared to participate in the hearing, and as I mentioned 
earlier, we will now turn to him for his opening remarks. Following 
his opening remarks, we will allow members to ask questions of 
Governor Ryan, and then after we complete that, we will complete 
the testimony of Professor Marshall and ask questions of the sec- 
ond panel. 

Seeing no members of the minority here to make a statement, I 
will now say it is a great pleasure and honor to welcome Governor 
George Ryan of Illinois. Governor Ryan’s courageous decision in 
January 2000 is the main reason we are holding this hearing 
today. 

Governor Ryan, I wish you could join us in person, but I am very 
pleased that you are, nonetheless, able to participate via the won- 
ders of modern technology during a busy legislative session in Illi- 
nois. And, Governor, if you figure out Illinois’ budget problems, 
please come up to Wisconsin and help us. We are having serious 
ones, too. 
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Governor George Ryan was elected to the Illinois House in 1972 
and re-elected four times. During that tenure, he served two terms 
as House Republican leader and one term as Speaker of the House. 
Governor Ryan went on to serve as Lieutenant Governor from 1983 
to 1991, at which time he became Secretary of State. 

Seven years later, he was elected the 39th Governor of Illinois, 
and, again. Governor, as you know, I have strong feelings about 
your courage in this regard. I want to thank you for your time this 
morning, and I commend you for your leadership and courage on 
this important issue. You may proceed. Governor Ryan. 

STATEMENT OF HON. GEORGE RYAN, GOVERNOR, STATE OF 

ILLINOIS 

Governor Ryan. Senator Feingold, thank you very much for your 
kind words. And you are right, we did attempt to solve our budget 
problems and finished up late last night, so I am delighted to have 
the opportunity to be here, and good morning to my friend. Senator 
Durbin, and I thank him for the hard work that he puts in. 

I am absent today, as you pointed out. Senator, because we are 
in the middle of our special session that I called to balance our 
budget. And because of the importance of this issue and your lead- 
ership on this issue, I am delighted that we were able to connect 
through technology from our office here in Springfield. 

By the way, you may know that this is the home of your col- 
league, Senator Dick Durbin, Springfield is his home, where he is 
well thought of and does a great job representing us. 

I would like to thank all the members of this committee. I have 
had an opportunity to meet and work with a couple of them. Cer- 
tainly Senator Leahy has been a part of our program that I have 
worked with in the past, and you have with you this morning Scott 
Turow and Don Hubert, who just testified, and Larry Marshall, 
who heads up the — is the Chair of the Northwestern Center on 
Wrongful Conviction. So I do want to thank you for inviting me to 
testify on the death penalty moratorium. 

You know, throughout my career, I believed that only the guilty 
could be sent to death row, being from a little town in Illinois 
called Kankakee, where the death penalty and death row were 
kind of in the abstract for those who didn’t really have a lot to do 
with it. So I never really questioned the system. Bad guys went to 
death row, and they were executed. 

You may have heard me tell this story in the past, Mr. Chair- 
man, but it was some 25 years ago, and I vividly remember voting 
to put the death penalty back on the Illinois books. 

As a member of the Illinois General Assembly, I was voting yes 
to put the law back on the books, and during the debate of that 
bill, an opponent of the death penalty asked if any of us that were 
voting yes or supporting the bill would be willing to “throw the 
switch.” 

It was a pretty sobering question, and it gave me a lot of reason 
for thought. But it wasn’t my responsibility, and for that I was re- 
lieved. It was still kind of in the abstract for me, and I still be- 
lieved that the death penalty was the right answer. Administration 
of the death penalty was something that was left up to the criminal 
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justice system and certainly that system would never make a mis- 
take. 

So I voted for the death penalty. The fact is now, as Governor, 
I learned the responsibility is mine, and I do “throw the switch.” 
It is an awesome responsibility, and it is probably the toughest job 
that any Governor has, who should live or who should die. 

Since those days as a legislator, a lot has happened to shake my 
faith in the death penalty system. And the more I have learned, 
the more troubled I have become. 

The State executing an innocent man or woman is the ultimate 
nightmare. The fact is we have come very close to that prospect 13 
times in Illinois. 

Anthony Porter’s case is a shocking example of just that. Back 
in the fall of 1998, when I was still campaigning for Governor, An- 
thony Porter was scheduled to be executed on September 23rd of 
that year. He had ordered his last meal and he had been fitted for 
his burial clothes. 

He had been convicted in the 1982 of shooting a man and a 
woman to death in a South Side park of Chicago. 

Two days — two days — ^before he was to die, his lawyers won a 
last-minute reprieve, a temporary reprieve that was based on his 
IQ which they believed to be about 51. 

With that delay, some of the great journalism students from 
Northwestern University and their professor, David Profess, who is 
also a very powerful champion for justice, had some time to start 
their own investigation into the then 16-year-old case. Anthony 
Porter had been on death row for 16 years. 

With the help of a private detective, the students picked up in 
one aspect of the case, and they found that they could help An- 
thony Porter. 

Key witnesses, like one who claimed that he saw Porter at the 
crime scene, an eyewitness who absolutely saw Porter shoot these 
people, recanted that testimony and said that Porter was framed. 

The students then followed their leads into your home State, 
Senator, into Milwaukee, where the private detective obtained a 
video confession from a man named Alstory Simon. 

Simon told the private detective that he shot the two victims in 
an argument over some drug money. With that new evidence, 
charges were dropped and the innocent Mr. Porter was freed in 
February of 1999. An innocent man spent nearly 17 years on death 
row, with an IQ of 51, barely able to defend himself or know what 
the charges were. The charges against him were wrong, and they 
nearly sent him to death, after spending nearly 17 years on death 
row. 

I had the opportunity to meet with Mr. Porter just last week, and 
he told me how he was kept in his dark cell for 23 hours a day. 
His eyes can’t tolerate the sun today because they are so sensitive. 
And that is tough punishment for a guilty man, let alone an inno- 
cent one. If you can imagine enduring that much pain, all the while 
knowing that you are innocent. 

I was caught off guard by Mr. Porter’s case because I had just 
taken office. I didn’t know how bad our system really was. Shortly 
after Anthony Porter’s case, while I was still trying to recover from 
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what had happened to him, the Andrew Kokoraleis case came to 
my desk. 

Andrew Kokoraleis was a serial killer, and he had heen charged 
with the brutal murder, rape, and mutilation of a young 21-year- 
old woman. After the mistakes the system made in the Porter case, 
I agonized. I had to decide whether Kokoraleis was going to live or 
whether he was going to die. I reviewed the case. I consulted with 
staff. I called in veteran prosecutors and defense attorneys. I re- 
quested additional information from the Prisoner Pardon Board. I 
checked and double-checked and triple-checked because I wanted to 
be absolutely sure that this man who was sentenced to death was 
going to be guilty. And in the end, I was sure without any doubt 
that Andrew Kokoraleis was guilty of a monstrous, unspeakable 
crime. I allowed his execution to proceed. 

But it was an emotional, exhausting experience, and one that I 
would not wish on anybody. It all came down to me. I am a phar- 
macist, Senator, from Kankakee, Illinois, who had the good fortune 
to be elected Governor of the State of Illinois. But now, in fact, I 
had to throw the switch. Quite frankly, I think that might be too 
much to ask of one person to decide. 

That experience was really not the end of my journey. Journal- 
ists Steve Mills and Ken Armstrong of the Chicago Tribune con- 
ducted an in-depth investigation of the death penalty cases in Illi- 
nois in 1999 that was absolutely startling. Half — half, if you could 
imagine — of the nearly 300 capital cases in Illinois had been re- 
versed for a new trial or sentencing hearing. Thirty-three of the 
death row inmates were represented at trial by an attorney who 
had later been disbarred or at some point suspended from prac- 
ticing law. Thirty-five African American death row inmates had 
been convicted or condemned by an all-white jury. In fact, two out 
of three of our approximately 160 Illinois death row inmates are 
African American. 

Prosecutors used jailhouse informants to convict or condemn 46 
death row inmates. So it was clear that there were major questions 
about the system — questions that I alone could not answer. 

In January of 2000, the 13th death row inmate was found wrong- 
fully convicted of the murder for which he had been sentenced to 
die. At that point, I was looking at a very shameful scorecard: since 
the death penalty had been reinstated in 1977, 12 inmates had 
been executed and 13 were exonerated. To put it simply, we had 
a better than a 50-50 chance of executing an innocent person in 
Illinois. 

The odds of justice being done were as arbitrary as the flip of a 
coin. 

Up until then, I had resisted calls by some to declare a morato- 
rium on executions. But then I had to ask myself how could I go 
forward with so many unanswerable questions about the fairness 
of the administration of the death penalty in Illinois. And how on 
Earth could we have come so close, again and again — to putting 
fatal doses of poison into the bodies of innocent people strapped to 
a gurney in our State’s death chamber? 

It was clear to me that when it came to the death penalty in Illi- 
nois, there was just no justice in the justice system. I declared the 
moratorium on January 31, 2000, because it was the only thing I 
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could do. I had to put a stop to the possibility of killing an innocent 
person. 

That was the easy part. The hard part was to find out why our 
system was so bad and what had gone so terribly wrong with it. 
The hard part was to try and find out answers to how our system 
of justice became so fraught with errors, especially when it came 
to imposing the ultimate, irreversible penalty. 

So I appointed some of the smartest, most dedicated citizens that 
I could find to a commission to study what had gone so terribly 
wrong. It was chaired by former Federal Judge Frank McGarr and 
was co-chaired by a former colleague of yours. Senator Paul Simon, 
and the former U.S. Attorney from the Northern District of Illinois, 
a fellow by the name of Thomas Sullivan. 

They led a panel which included former prosecutors, defense law- 
yers, and non-lawyers. Accomplished attorney Scott Turow, whom 
you have heard from earlier today, a best-selling author and Com- 
mission member, along with Commissioner Don Hubert, whom you 
just heard from, and Matt Bettenhausen. My Commission put to- 
gether a tremendous document. They developed 85 recommenda- 
tions to improve the caliber of the justice system of our State. It 
does not single out anyone, but it calls for reforms in the way po- 
lice and prosecutors and defense attorneys and judges and elected 
officials do their business. 

I have taken the entire report and introduced it to the Illinois 
General Assembly. It will require legislation, and hopefully the 
General Assembly will take the bill and have hearings around the 
State and shape it into a good piece of legislation that will pass. 

My bill proposes barring the execution of the mentally retarded, 
mandating that natural life is given as a sentencing option to ju- 
ries, and reducing the death penalty eligibility factors from 20 to 
5, and barring the death penalty when a conviction is based solely 
on a jailhouse snitch. 

This summer, the General Assembly, as I said, will hold hear- 
ings, and I hope that they will hear from all of the key parties 
throughout the State — prosecutors, defense attorneys, victims, and 
the wrongfully convicted. 

My Commission reviewed at least at some level every capital 
case that we have ever had in Illinois, but it took a closer look at 
the 13 inmates that were freed from death row and exonerated. 

Most did not have solid evidence. We had cases where jailhouse 
snitches were the only key witnesses, another case where a drug- 
addicted witness sent a man to death row, and DNA freed several 
inmates. Some were convicted because of overzealous police and 
prosecutors. Some had inadequate representation at trial. 

The Commission concluded that its recommendations will signifi- 
cantly improve the fairness and accuracy of the Illinois death pen- 
alty system. But it also concluded, and I also quote, “No system, 
given human nature and frailties, could ever be devised or con- 
structed that would work perfectly and guarantee absolutely that 
no. ..innocent person is ever again sentenced to death.” I think that 
is a pretty powerful statement, and it is one that I will ponder. 

In the meantime, we do know this: I said 2 years ago, and I can 
say now, until I can be sure that everyone sentenced to death in 
Illinois is truly guilty, until I can be sure with a moral certainty 
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that no innocent person is facing a lethal injection, nobody will 
meet that fate as long as I’m Governor. 

We all want to punish the guilty. There isn’t any question about 
it. But in doing so, we must never punish the innocent. And we al- 
most did that in many cases here. And with our mistake-prone sys- 
tem in Illinois, that is just what we were about to do. 

So, Chairman Feingold, I know that you are proposing a Federal 
moratorium on the death penalty. We have had the pleasure, as I 
said earlier, of discussing our mutual concerns about capital pun- 
ishment a number of times in the past couple years. And I want 
to commend you for your passion for truth and justice. 

I have not studied the Federal system, but I do know, especially 
after September 11th, that the United States of America must be 
a model for the rest of the world. And that means our justice sys- 
tem should be the glowing example for the pursuit of truth and jus- 
tice. And it certainly must be fair and it must be compassionate. 

So we must safeguard our individual liberties while keeping our 
communities safe. And we must protect the innocent. I believe it 
is a fundamental part of the American system of justice. 

Once again I appreciate the opportunity to be here with you 
today and to present what we have done in Illinois with our mora- 
torium on the death penalty. 

Chairman Feingold. Thank you so much. Governor. I am very 
honored that you would take the time to do this today, and I will 
turn to Senator Durbin in a moment after I have asked you a cou- 
ple of questions. But let me first say that there is no question in 
my mind that there are going to be significant changes in the death 
penalty system in this country, whether it would lead to abolition 
or whether it would lead to fixing the problems in the system. 

I am also confident that when the history of those changes are 
written, the most important name will be the name Governor 
George Ryan. And I admire your courage in this regard tremen- 
dously. 

In fact, there has been much made this morning at the hearing 
of the composition of the Commission you selected, and some have 
suggested because former prosecutors were used that that is not a 
valid representation of prosecutors, in fact, making the claim that 
certain people switched political parties. Well, I want it clear that 
this advocate of the moratorium and the Commission, Governor 
Ryan, is still a Republican and is still saying these very things. 

In that regard. Governor Ryan, some critics, including the Wall 
Street Journal editorial page, have charged that, in choosing the 
members of your Commission, you stacked the deck with death 
penalty opponents. How do you respond to these claims? 

Governor Ryan. Well, you know, I try not to respond a lot of 
times to the newspaper’s errors, but let me say that some of the 
critics haven’t been happy with this report for the reasons you have 
said, that I have stacked the Commission. I would like to point out 
that 9 of the 14 members on this Commission are current or former 
prosecutors. When I appointed them, those opposed to capital pun- 
ishment accused me then of stacking the Commission with death 
penalty supporters. 

It is kind of a no-win situation, I think, Mr. Chairman. This was 
a fair Commission, and the Commission is made up of some of the 
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most conscientious and dedicated people to enter public service. 
And I think they did a good job with this report. If they had a per- 
sonal bias, it certainly didn’t show. They spent 2 years studying 
this, many hours every week, and they did a great job. And I am 
grateful for and proud of the work that they have done. 

Chairman Feingold. Thank you. Governor. Some, even those 
who recognize that there are problems in the current death penalty 
system, argue that there is no need for a moratorium. They argue 
that we can enact reforms without suspending executions. I dis- 
agree with that position. I believe that it doesn’t make sense to go 
forward with executions at the same time that efforts are under- 
way to review and repair the system. And you, of course, realize 
that these two things should be joined. 

Can you explain why you decided that suspending executions 
was necessary rather than merely appointing the Commission to 
study the issue and then make recommendations? 

Governor Ryan. Well, because we never executed 13 innocent 
people. In the case that I like to go back to, this fellow Anthony 
Porter, who was absolutely innocent without question and was 48 
hours away from death, and if we hadn’t had a moratorium on the 
death penalty, he would have been executed. 

I don’t know how many more of those 13 others or 12 would have 
been executed, but they were all innocent, and I think that if we 
had gone on with this for the last 2 years, there probably would 
have been several innocent people executed. And I think that is 
what I was concerned about, whether we had a fair system that 
worked for everybody. The witness that you had on earlier, Ms. 
White, talked about being fair and just and to have a balance. I 
would like to point out that I — I am not sure what the death pen- 
alty is supposed to mean. Is it a deterrent to crime or just revenge 
for a crime? I think that is a question that has to be asked. 

When you look at some of the problems, we look at the prosecu- 
tion and the defense of these people, is it fair and just that poor 
and indigent people who can’t afford the best attorneys should be 
the ones that go to death row more often than others? We need to 
have a system that is fair and is balanced and is just. And so that 
is what we tried to do with the moratorium and the study that we 
put into it. 

Chairman Feingold. Thank you. Governor. 

Finally, do you have any regrets about the decision you made 
now that the Commission has completed its work? 

Governor Ryan. No, not at all, and I have several things left to 
do with that Commission and that report, and hopefully we will 
fine-tune it a little bit throughout the summer and pass it into leg- 
islation in the fall. 

Chairman Feingold. Well, obviously, I wish you well in that re- 
gard, and thank you. 

I now turn to my friend and colleague from Illinois, Senator Dur- 
bin. 

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator Durbin. Thank you very much, Mr. Chairman. And let 
me also thank Governor Ryan and the panel for joining us today. 
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And let me say that there couldn’t he two more different political 
figures before us today than Senator Feingold of Wisconsin and 
Governor Ryan of Illinois, not only in terms of their party affili- 
ation but their political philosophy, and yet they have both come 
to remarkably similar conclusions about one of, I think, the most 
challenging moral issues of our day. 

I commend Governor Ryan for the decision he made to establish 
a moratorium on the death penalty in Illinois. Like Governor Ryan, 
I support the death penalty. I have voted for the death penalty. 
But I believe the only morally coherent position you can take with 
the evidence that Governor Ryan had before him was to establish 
a moratorium until there was clearly established a line of evidence 
and established a clear record that the men and women on death 
row were there because they had committed the crimes they were 
charged with. 

I don’t think any of us want to see an innocent person killed by 
the State, and Governor Ryan, faced with the reality of 13 individ- 
uals facing death on death row who were released, did what I think 
is the absolutely right thing. 

And I also commend you. Governor, for going beyond that and es- 
tablishing this Commission. I know most of the people on that 
Commission. I have known them most of my life. I respect them. 
They are people, I think, who are balanced and objective in the ap- 
proach that they take. I don’t believe that that Commission was bi- 
ased. I think it was honest. And I think it really challenges all of 
us to take a look at the Commission’s conclusions and to determine 
each and every one of them as to whether or not they are honest, 
whether they need to be followed through, whether they establish 
standards which we should pursue as a Nation. 

Governor Ryan, I can tell you, despite our political differences in 
the past, you have not only done the right thing for our State, you 
have created a national debate which was long overdue, and the 
public sentiment in reaction to your decision and the decision by 
others, such as Governor Glendening in Maryland, has resulted in 
many Americans stepping back and finally facing a very, very 
tough issue of the death penalty and deciding for themselves what 
is the right thing in a good and just Nation to do. 

I thank you. Governor Ryan, for your testimony and for your 
service and, particularly on this issue, your leadership. 

Thank you, Mr. Chairman. 

Governor Ryan. Thank you. 

Chairman Feingold. Thank you. Senator Durbin, for your excel- 
lent comments, and, again. Governor Ryan, we are grateful to you 
for your appearance here today, but especially for your leadership 
on this, and I look forward to working with you on this issue for 
many years to come. Thank you. Governor Ryan. 

Governor Ryan. Thank you very much. 

[The prepared statement of Governor Ryan appears as a submis- 
sion for the record.] 

Chairman Feingold. We will now return to the second panel. We 
have one more witness. Professor Larry Marshall. He is a law pro- 
fessor at Northwestern University School of Law and the Legal Di- 
rector of the Center on Wrongful Convictions. 
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Professor Marshall currently represents criminal defendants as a 
part of his work with the Northwestern University Legal Clinic and 
has succeeded in winning the release of several innocent defend- 
ants who were sentenced to death or life imprisonment. Professor 
Marshall once served as a law clerk for Supreme Court Justice 
John Paul Stevens. 

We certainly welcome you to the panel this morning, Professor 
Marshall. It’s a pleasure to see you again, and you may proceed. 

STATEMENT OF LAWRENCE C. MARSHALL, PROFESSOR OF 

LAW, NORTHWESTERN UNIVERSITY SCHOOL OF LAW, AND 

LEGAL DIRECTOR, CENTER ON WRONGFUL CONVICTIONS, 

NORTHWESTERN UNIVERSITY 

Mr. Marshall. Thank you. Senator, Senator Durbin. I think the 
issue here today is really one of values, not the question of whether 
we value the death penalty or not value the death penalty in the 
abstract, because that is an issue upon which reasonable do and 
can differ; but, rather, the question is how much we value the life 
of the absolutely innocent person who is caught up in this night- 
mare of being sentenced to death. 

Each of the witnesses who testified against, so to speak, the idea 
of a moratorium, against some of the proposals that the Governor 
made and the Commission made, accepted the idea that we have 
a system in need of reform. One of them said she accepted 67 of 
those reforms. The others said they accepted the majority of them. 
The Illinois Prosecutors Association, Mr. Kinsella said, accepted 
the grand majority of them. But yet, they say, that we nonetheless 
ought to proceed and continue to kill people at the very time that 
we have not yet implemented those procedures, at the very time 
that we haven’t studied the impact that those reforms would have 
on those cases. 

To paraphrase the adage that we all are schools in, which is it 
is better that 10 guilty people go free than one innocent person be 
convicted, much less executed, I am hearing here that it is better 
that numerous innocent people be executed than other guilty peo- 
ple’s executions be deferred or perhaps not go forward. 

So the question is: How much do we value that innocent person? 
I am hearing over and over, well, yes, there are some guilty people, 
Mr. Scheidegger says, there are some guilty people on death row. 
Stop the presses. Of course, there are guilty people on death row. 
But what do we do about the fact that there are scores and scores 
of innocent people — innocent people, some of whom may be cleared 
by DNA, but in most cases involving the death penalty, DNA is 
simply not there. DNA is not available. Don’t we have a moral duty 
to learn the lessons from these cases? 

When I was driving up here today, I saw the sign in front of the 
Archives: “What Is Past Is Prologue.” Don’t we have a duty to look 
at the past and to figure out what it teaches us before we take the 
ultimate step of killing? 

Now, Mr. Kinsella says, well, look, this is really an indictment 
of the entire Anglo-American system. And the answer is, of course, 
the system is faulty and the system needs improvement. But death 
is different. When we kill someone, we absolutely take away that 
person’s chance to prove their exoneration. 
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I am shocked to hear Mr. Scheidegger say that one of our goals 
ought to be to limit the time between sentence and execution to 4 
years. Mr. Scheidegger knows that the mean time that it has taken 
people like Kirk Bloodsworth and the hundred others to exonerate 
themselves has been over 7 years. What is he saying when he says, 
But we should be killing them within 4 years? He is saying to Mr. 
Bloodsworth, you know what, I don’t care about the fact that you 
would have been killed, even though we now know you are inno- 
cent. He is saying that to those other hundred people. And the 
question is why. 

Well, we are told the answer is, as Ms. White tells us, because 
there are awful crimes going on out there. And she described with 
passion that would bring tears to any of our eyes what happened 
in that case that she prosecuted. 

But let me point out that happened in a State which has an ac- 
tive death penalty and that the execution of that man is not going 
to reverse any of those harms. So we have to balance costs and 
benefits here. 

We may be able to go back to a death penalty someday that is 
new and improved, that actually has safeguards that protect 
against the execution of the innocent, that protect against racism, 
that protect against arbitrariness. But let me say. Senators, that 
if we have a system right now which is as bad as this one is, and 
even figuring out if somebody did it or didn’t do it, which is the 
easy objective fact, then how much worse is that system at figuring 
out whether that person deserves to live or deserves to die, the ul- 
timate imponderable. 

Mr. Scheidegger says, well, you know, a lot of the Columbia 
study is really based on other kinds of procedural issues, and he 
says glibly it is a tribute to the fallibility of judicial review. And 
that is what we are up against here. What we are up against is, 
whenever there is exoneration, well, that is a wrongful exoneration. 
Whenever there is an acquittal and a jury does something and says 
someone is not guilty of murder, that is inexplicable. 

But, of course, if someone is convicted, that is the law; the jury 
has spoken; there is no questioning that jury’s verdict. 

When we have a commission that comes in, as the Illinois Com- 
mission did, objectively studying an issue and looks at the facts 
and, as Governor Ryan learned, we are shocked to learn how fal- 
lible the system is. And that Commission now says that on balance, 
having read and learned and studied, having looked in the faces of 
those who are on death row and were ready to die but are now 
known to be innocent, that they no longer support the death pen- 
alty, we are told that is a bias. We are told that people becoming 
educated and learning about the realities and practicalities of the 
implementation of the death penalty become biased. 

Twelve years ago, when I first got involved in this field, I actu- 
ally believed that the death penalty had problems, but I believed 
one thing about it: that whatever other problems it had, we could 
be sure that someone who was on death row was, in fact, guilty; 
that all of the safeguards of the post-Furman era absolutely proved 
that. 

The facts have absolutely shattered that belief for me. I have 
represented nine people who were absolutely innocent and who 
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were sentenced to death, who were freed because of fortuities, be- 
cause of the hand of God, or whatever else you want to call it, but 
not because the system has worked. And if we truly care about the 
value of life, we have to say let’s take a time-out. Let’s take a time- 
out. It is not going to kill anyone for us to wait and study this sub- 
ject. It may well kill innocent people if we don’t. 

Thank you. 

[The prepared statement of Mr. Marshall appears as a submis- 
sion for the record.] 

Chairman Feingold. Thank you very much. Professor, for that 
powerful explanation of this issue, and I appreciate your leadership 
on this issue. 

We will now turn to the questions. We will start with 7-minute 
rounds, and I am going to go first to Deputy Governor 
Bettenhausen, who is with us by video. 

One of the most frequently criticized recommendations in the 
Commission’s report is the recommendation to eliminate the felony 
murder death eligibility provision and the general reduction of 
death eligibility factors from the current sum of 20 to 5. The argu- 
ment is that these recommendations are simply an effort by oppo- 
nents of the death penalty to reduce its use. 

Can you explain how the Commission arrived at its list of five 
eligibility factors and the rationale behind recommending the elimi- 
nation of many of the eligibility factors, including the felony mur- 
der provision? 

Mr. Bettenhausen. Well, Senator, one of the things — and I 
think I mentioned this in my opening statement — is we heard from 
prosecutors, from judge, from police officers as well as defense at- 
torneys, and uniformly we heard that there were too many eligi- 
bility factors in Illinois. If you are going to have the death penalty, 
you need to have it for the most heinous of crimes. Every murder 
is horrendous. Every murder is terrible. But as we know, constitu- 
tionally you cannot have the death penalty for every murder. There 
are victims in every murder case. But if you are going to have cap- 
ital punishment, it has to be reserved for those cases. It is a signifi- 
cant investment of those prosecuting these cases as capital crimes. 

We looked at what was originally enacted here in Illinois. We 
looked at all of the cases that have happened, 300-some death pen- 
alty cases that have happened throughout Illinois’s history with 
capital punishment. A number of those factors have never been 
used. But we looked at where with our sentencing study this very 
prosecutorial abuse could happen, and we saw that was in the fel- 
ony murder cases, because you would have lifetime, life cases treat- 
ed differently so that you have disparity and misapplication poten- 
tially of the capital punishment law. 

So it was based on that, and looking at what are — it is, to some 
extent, a tough judgment to make. It would have been easier just 
to say, like the prosecutors who are here today, well, we agree that 
you reduce the eligibility factors, but the difficulty always is you 
can find any example for any case because all murders are terrible. 

But we didn’t take the easy way out. We looked at what would 
pass as the worst of the worst. If you are going to have capital pun- 
ishment, this does it, and it preserves it for the worst of the worst 
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cases so that you can apply your criminal justice system and do the 
costs that are associated with capital punishment fairly. 

One of the other things when we talk about victims — we also 
heard from victims. Our committees and subcommittees met with 
police officers practically weekly when we were working on these 
recommendations. But one of the things victims should know, for 
example, when we talk about the capital punishment being there, 
most of the time most murders are not going to qualify for capital 
punishment. Most of the thousands of murders that happen in Illi- 
nois, less than 2 percent would be treated as a capital case. And 
of those 2 percent, 70 percent of those are going to be reversed, and 
those victims then have to go through the whole process again. And 
of those reversals, only 25 percent of them ultimately resulted in 
the imposition of capital punishment. And it is unfair to victims to 
hold that out there, for them to think that every murder is going 
to result in capital punishment, and it treats victims differently. 

Chairman Feingold. Thank you very much. I am now going to 
turn to Professor Marshall. 

Some argue that the fact that there have been exonerations is 
proof that the system is working, but we also know that oftentimes 
there are people very much outside the system, in part because of 
your good efforts, like reporters or journalism students, who do the 
work to uncover evidence of innocence. 

I know you have worked with students on many cases of death 
row inmates who are later exonerated. Do you agree that the 101 
exonerations is proof that the system is working? 

Mr. Marshall. Absolutely not. Senator. If you look at the cir- 
cumstances of these exonerations, you see extraneous forces work- 
ing. Let me give you the best example I can to show you how clear 
it is the system doesn’t work. And, again, I will point — I could 
point to many people, but I will point to Kirk Bloodsworth because 
he is in the room. 

Kirk Bloodsworth was convicted of raping and murdering a 
young girl. He was convicted based on eyewitness testimony. Ulti- 
mately, he was exonerated 9 years afterwards, after spending time 
on death row, because DNA testing was available. 

Now, DNA was available in that case because the victim was also 
raped. Had she not been raped, then DNA wouldn’t have been 
there, and the eyewitness testimony saying that Kirk Bloodsworth 
was the murdered would have stood. Kirk Bloodsworth would have 
been executed or would have spent the rest of his life in prison. 

The bottom line is, to put it glibly, he was lucky in this perverse 
way that the victim was raped, because had she not been raped, 
he would have been equally innocent, but he would have had no 
method of exoneration. 

DNA is available in around 20 percent of death penalty cases. 
Those are the cases for which there is biological evidence suscep- 
tible to forensic testing. In the other 80 percent of the cases, they 
don’t have that method. So, again, we see these kind of fortuities. 

We had another case. Scott Turow talked about the Cruz-Her- 
nandez case. Part of the evidence in there was DNA evidence that 
happened to be lingering on the inside of a test tube. Everyone 
thought the DNA had been destroyed. There happened to be a little 
bit left. Or the arrest of a true killer, these kinds of complete 
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fortuities. The Anthony Porter case, 2 days before, we got a stay 
from the Illinois Supreme Court based on evidence of retardation, 
nothing to do with innocence. 

That is not the system working. That is, in some cases, our abil- 
ity to prove innocence. But how many people have been executed 
already without those fortuities, without those miracles, and how 
many people on death row will be executed? Countless numbers. 

Chairman Feingold. I think that is an important point as well 
about the DNA, because there are some who believe that this is 
just a question of making sure everybody gets a DNA test. And 
that doesn’t even represent anywhere near a majority. In fact, I 
think you said more like 20 percent of even these exoneration 
cases. It is a wonderful thing that we are able to do that, but it 
certainly does not address the whole problem. 

I would like to turn to Mr. Turow and Mr. Hubert, because they 
are both part of this Commission, but they both have indicated that 
they support the death penalty, capital punishment. Your position 
illustrates something remarkable here that I don’t think you can 
really underscore enough: that there is common ground between 
death penalty proponents and opponents, and this is not an area 
of public debate where there has been a whole lot of common 
ground in the past. But the people of Illinois certainly came to- 
gether to say that enough is enough, it is time to take a time-out 
because the system is broken. 

How did each of you arrive at the decision to support a morato- 
rium and Commission? And I would ask Mr. Turow first to answer 
that. 

Mr. Turow. Well, Senator, my experiences — I do spend most of 
my time writing, but I do spend quite a bit of time also practicing 
law. And in the decade of the 1990s, I spent most of the time that 
I give to lawyering involved in the post-trial phases of capital 
cases. And what moved me was not only the experience of the Cruz 
and Hernandez cases, but also an instance that we have not talked 
about today of another young man whom I represented who simply, 
in my opinion, was on death row for the crime of having bad law- 
yers. The lawyers who had represented him had been under con- 
tract to the localities, public defender’s office. They were supposed 
to do 103 cases a year for the total of $30,000, which meant that 
when they got down to the capital case that they were supposed 
to be working on, each of them was being paid an average of $300. 

And, not surprisingly, when we applied the resources of a large 
law firm to a case in which there had been $600 worth of represen- 
tation, the result changed. We were able to prove, I think, that 
there had been significant legal errors, so found the judge who en- 
tertained our post-conviction petition. And we were also able to 
persuade the very fine State’s attorney in Lake County, Michael 
Waller, that an improper assessment had been made of the defend- 
ant’s character based on the failure to present appropriate mitiga- 
tion information. 

So not only had I seen the palpably innocent like my client, Alex 
Hernandez, convicted wrongfully, I had also seen instances where 
someone who was not innocent and who ultimately admitted he 
was not innocent, but he had had inadequate representation, bring 
him to death row. 
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And looking at all of that, I saw a system which is simply 
fraught with error, where the imposition of the death penalty 
seems to he haphazard and where distinctions are made on bases 
that I found almost impossible to understand. 

So for those reasons, I very much support the moratorium, and 
my doubts about reinstituting the death penalty, as I say, do not 
have any basis on moral affront but simply my question as to 
whether this can ever be done in a way that is rational and that 
justifies the enormous consumption of social resources. 

Chairman Feingold. Thank you very much, Mr. Turow. 

Mr. Hubert? 

Mr. Hubert. Thank you. I think the number of exonerations was 
so overwhelmingly great that it made Illinois become potentially 
the poster child for government that kills the innocent. 

Secondly, there have been points made of a disproportionate 
number of those who receive the death penalty who are black 
males, and so we always in a situation like that have to wonder 
whether or not, particularly in light of the fact that overwhelm- 
ingly prosecutors are white, the judges are overwhelmingly white, 
the jurors are overwhelmingly white — we have to go through the 
Batson situation to try to begin to rectify that — that we have to be 
concerned with whether there is fairness when you have those 
kinds of statistics. We are talking about two statistics. One is the 
number is just — it defies logic and reason, and it is embarrassing. 
I am embarrassed to sit here before the rest of the Nation and say 
Illinois has that. And then the other number is the dispropor- 
tionate number of black males who are receiving the death penalty, 
and that needs to be studied to see whether or not that is a fair 
process. 

Thank you. 

Chairman Feingold. Let me just say, even though there is some 
competition between Wisconsin and Illinois, you shouldn’t be em- 
barrassed. You are just the State that had the courage to say, wait 
a minute, something is going on here. I think that is a great trib- 
ute to the State of Illinois, and I admire it greatly. Thank you for 
your comments. 

Senator Durbin? 

Senator Durbin. Thank you very much, Mr. Chairman. 

Mr. Scheidegger, let’s go to this point where you are saying in 
your testimony that 4 years is the end of it 

Mr. Scheidegger. No, Senator, I did not say that. 

Senator Durbin. Well, let me read what you say: Four years is 
more than sufficient to weed out the very few cases of real doubt 
of identity, but short enough that the American people would fi- 
nally have the benefits of an effective death penalty system. 

Why did you say 4 years? 

Mr. Scheidegger. Thank you for giving me the opportunity to 
respond because I think Mr. Marshall seriously distorted my pro- 
posal, and I think he needs an emergency course in remedial statis- 
tics. 

I propose that we set as a goal a 4-year median, not a 4-year 
limit. That is a very different thing. And I think what I am saying 
is that in a typical case, that is sufficient to confirm that it is a 
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case involving no question of identity of the perpetrator, which is 
the norm. 

Certainly some cases will take longer than that, and 

Senator Durbin. How would Congress enact a law calling for a 
4-year median? 

Mr. ScHEiDEGGER. What I said was that we should state that as 
a goal, and we should continually look at proposals to work toward 
that goal. I did not propose a cutoff. 

Senator Durbin. All right. Then 

Mr. SCHEIDEGGER. That is a gross distortion of my statement by 
Mr. Marshall. 

Senator Durbin. I am troubled. I don’t believe Congress can 
enact a law that says on average we will only allow 4 years. I don’t 
see how you can do that. I have seen a lot of laws 

Mr. SCHEIDEGGER. I did not propose that. Senator. 

Senator Durbin. — in a long period of time so 

Mr. SCHEIDEGGER. I did not propose that. 

Senator Durbin. I think we should try to have speedy review, 
and I think all of us agree on that. 

Let me see if there are things that we could all agree on, and 
obviously there are lot of differences here. Ms. White, let me ask 
you about this: Do you question the premise that when there is a 
courtroom considering a capital case, a serious case — and you have 
described one that is as graphic as I have ever heard — where we 
are asking for the death penalty, that you should have on both 
sides of the table, both the State and the defense, competent coun- 
sel? 

Ms. White. That makes my job so much easier if I have com- 
petent counsel on the other side and a competent judge. 

Senator Durbin. Great. 

Ms. White. Because then I don’t have to worry about protecting 
the record for myself and for the defendant and for the judge. I 
much prefer very competent counsel on the other side and a com- 
petent judge, and I have always said we ought to have specializa- 
tion in the judiciary as well as in the defense and prosecution 

Senator Durbin. I agree completely. 

Ms. White. — because you have got to have specialization. This is 
too big an area to have people that don’t know what they are doing. 

Senator Durbin. And I assume — and I don’t want to assume too 
much, but I assume from that answer that you would also concede 
that if you had counsel on either side representing the people or 
representing the defendant who did not have a sufficient level of 
expertise, that the system of justice is not going to be served? 

Ms. White. Senator, when I teach law enforcement and prosecu- 
tors, I specifically tell them — and I have got it in my policy manual 
in my office — our job is not to arrest people and it is not to pros- 
ecute people. It is to arrest guilty people and to prosecute guilty 
people. 

And I take it very seriously. I go back and talk to every witness 
in the investigation. The police actually laugh about my “to do” list 
because before I will send it in to the grand jury, I send them back 
to talk to additional witnesses and so forth. But I don’t plan on 
ever prosecuting anybody that I have any doubt about their guilt. 
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Senator Durbin. Well, let me tell you why I think, I hope that 
everyone here at the table would come to that same conclusion, and 
I am going to invite those who might disagree to say so. But let 
me just put a footnote to this, Mr. Chairman. I have started look- 
ing at the whole question of how we attract the very best lawyers 
as prosecutors and as defense attorneys, and one of the biggest sin- 
gle obstacles are student loans. Now we have the prosecutors of our 
State, Mr. Kinsella, we had a group that came in — you may have 
been part of the group. 

Mr. Kinsella. Yes, about 2 weeks ago. 

Senator Durbin. About 2 weeks ago, saying we need some help 
here. We cannot attract and keep the prosecutors that we need — 
and the same is being said on the defense side — unless we find 
some way for student loan forgiveness, because the payments of 
new law students at some Chicago firms that Mr. Turow knows 
very well are over $100,000 a year just out of law school. And you 
just can’t get close to matching that. 

Currently, our only student loan forgiveness is extremely limited, 
and it only is for prosecutors. 

So I would hope that perhaps as we draw the conclusion we need 
competent counsel on both sides, we could also draw a conclusion 
that whatever your position on the death penalty, for goodness 
sakes, let’s have the very best men and women sitting at those ta- 
bles who are going to be prosecuting and defending. I hope we can 
concede that. 

Is there anyone who would question that conclusion? If there is 
anyone here who says that competent counsel is not an issue, 
please tell me now. 

Mr. Kinsella. No, and. Senator, you are right, we did meet from 
the — we were here from the National District Attorneys Association 
and representatives of the Illinois State’s Attorneys Association, 
and I think we talked about this general issue of prosecutors being 
under scrutiny and questioning of competency and all the rest, as 
well as defense counsel. And I think you were very supportive of 
the concept that this is an issue that needs to be addressed. And 
as a prosecutor and as someone who has to hire lawyers to come 
into court and prosecute and then try and keep them beyond 2 or 
3 years, it is difficult. 

Senator Durbin. The second point I would like to make is on 
DNA testing. We had a horrendous massacre at a Brown’s chicken 
restaurant in the suburbs of Chicago about 9 years ago, and it 
went unsolved for the longest period of time. And then ultimately 
there was a break in the case, and a girl friend started talking, and 
the next thing you knew there were two suspects. And, fortu- 
itously, 9 years ago, someone at a crime lab saved an unfinished 
chicken dinner that was in the restaurant that night and found 
enough DNA from the saliva on that unfinished chicken dinner to 
match with one of the alleged suspects. Incredible. Who would have 
dreamed that that unfinished chicken dinner 9 years later would 
be the key piece of evidence, or at least appear to be one of the key 
pieces of evidence? 

Now let me ask you about DNA testing. We didn’t know 9 or 10 
years ago this was even an issue. Now we know it can clearly exon- 
erate a person. I have a bill with Senator Leahy as well as Senator 
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Specter which basically says this is now a fact. It is like finger- 
prints. It is like the reality of tests today. Is there anyone here who 
disputes the belief that at least those on death row should have an 
opportunity where it is clearly relevant to the case and there is a 
chain of custody of evidence that can be drawn into the case that 
the person on death row should have the benefit of DNA testing 
before there is a final decision on their execution? Mr. Kinsella? 

Mr. Kinsella. Senator, I think, in fact, Illinois was among the 
very first States that enacted a post-conviction DNA testing bill, 
and it was supported by prosecutors. If there is a person on death 
row — and keep in mind, there is a continuum going on here. DNA 
really kind of hit in the late 1980s, early 1990s, and a lot of the 
cases we are talking about either occurred right before that or right 
at that time. And the testing is far more sophisticated now than 
it was initially. 

And so I think it important. No prosecutor wants to see an inno- 
cent person executed. I don’t have horns in my head. I don’t stand 
before a jury and ask them to sentence someone to death lightly. 
I think it is a very, very serious thing. But, unfortunately, I strong- 
ly believe there are cases where that is appropriate. 

Senator Durbin. The point I am getting to is this: We may dis- 
agree on the ultimate question are you for or against the death 
penalty, but it appears that reasonable people on both sides of that 
issue can agree that the system needs to be improved. And I think 
that is what the Commission said. The Illinois Commission didn’t 
call to abolish the death penalty. It had a long list of recommenda- 
tions. And these two were included, among others. We didn’t have 
time or won’t have time to get to videotaping confessions and the 
like. 

But I would just say that it really, I think, creates the burden 
on those of us who support the death penalty to look honestly at 
things which everyone agrees on, for and against the death pen- 
alty, and say these are changes which should be made if we are 
going to continue this system. Good prosecutors, good defense attor- 
neys, and the average American is going to require us to take this 
hard look at it. 

The last point I will make — and then I will yield to the chair- 
man — is keep this in mind, too: we are focusing on a small, small 
percentage of people accused of murder who end up on death row. 
Think of the much larger percentage of individuals who got the 
break of serving a life term in prison who will be there the rest of 
their lives. They are not part of this debate, and they are not part 
of this discussion. But you have to believe that the same hard ques- 
tions we are asking about death row should be asked as well about 
other elements of the criminal justice system. Painful as it is to 
consider, the fact is that a lot of these people are not even being 
represented in this hearing, and they should be. Our system of jus- 
tice really demands that we take this hard look, if not for justice, 
certainly to make sure that the wrongful are actually convicted and 
punished. 

Thank you. 

Chairman Feingold. I thank Senator Durbin for his tremendous 
contribution to this hearing and to this issue. I appreciate it very 
much. 



35 


I ask unanimous consent that the statement of our chairman, 
Senator Leahy, be introduced at this time. Without objection. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Chairman Feingold. I guess we have time for a few more ques- 
tions before 11 o’clock. I am going to ask Mr. Turow and Mr. Hu- 
bert and Mr. Bettenhausen to answer the same question. 

In her statement, Ms. White says that the Commission was un- 
balanced and skewed in favor of defendants and against victims 
and community interests, and Mr. Scheidegger suggests that one 
way to address victims’ needs is to reduce the death penalty ap- 
peals process. He suggests that the time from sentence to execution 
be no longer than 4 years. 

Could each of you comment on this criticism that victims’ rights 
were not adequately considered by the Commission and that the 
way to address victims’ rights is to mandate a time certain max- 
imum period from sentence to execution? Mr. Turow? 

Mr. Turow. Thank you, Mr. Chairman. 

We met extensively with the surviving family members of mur- 
der victims. We had a number of public hearings. It became clear, 
when it was the time for public discussion, that it was difficult for 
victim families to appear. And as a result, we had a number of pri- 
vate sessions with the — at the urging of all of the Commission 
members. We wanted to hear from victims. And we considered 
their points of view very carefully, and I, speaking personally, 
learned a great deal, because although I have been a defense law- 
yer, I was not, while I was a Federal prosecutor, directly involved 
in capital prosecutions, although I did have a very dear friend in 
the office who did do a capital case. 

And, you know, one of the things that I learned was that it is 
a unique loss to lose someone to a murder, and certainly victims 
have a right to a system that takes away any temptation for self- 
help and that relieves them of the ultimate indignity of thinking 
that that murderer might murder again. 

One of the things that is very important is that no one who is 
sitting here today is proposing that murderers be set free. The 
issue always in the capital punishment debate is whether life with- 
out parole or capital punishment is sufficient to meet the policy 
goals of our system. 

Chairman Feingold. Thank you, Mr. Turow. 

Mr. Hubert? 

Mr. Hubert. Yes, first of all, one of the members of the Commis- 
sion, when he was a boy, his dad was brutally murdered. He spoke 
eloquently, very persuasively on the issue. He sensitized us to it. 

I refer you also to page 192 through 195 of the report. One sub- 
ject that we identified clearly was victim issues, and in that report 
we indicated that, “The Commission met privately with a rep- 
resentative group of family members of homicide victims.” And we 
did. We took an entire day, and they gave us graphic and detailed 
and startling testimony. 

The Illinois Criminal Justice Information Authority provided im- 
portant research papers that we included in our analysis, and, fi- 
nally, we held focus groups with surviving members. 
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It is hard to talk about a time limitation. It reminds me, when 
I was in law school, that there are very few per se rules in this 
country. Our jurisprudence does not lend itself to per se rules, be- 
cause it ultimately excludes the exception, it ultimately leads to in- 
humane results. And, indeed, I believe that a time limit on the 
issue of reviewing whether someone has been — someone who is in- 
nocent has been given the death penalty is another example of 
that. 

So I would say that we did very clearly look at the victims’ issue, 
and I believe also that a time limit on this issue would be un- 
American. 

Chairman Feingold. Thank you. 

Mr. Bettenhausen? 

Mr. Bettenhausen. A couple things. Senator. Thank you. 

First of all, the Commission asked for three studies on victims’ 
issues. While we talk about 85 recommendations, there are a lot 
more recommendations for change when you start looking at the 
appendix, and in that appendix are those three studies atout vic- 
tims’ issues and a number of things that prosecutors, defense attor- 
neys, and just the criminal justice system needs to do in order to 
treat victims better, more fairly, and to assist them to go through 
this process. 

We also have to keep in mind that not all victims think alike on 
this issue. The Governor and I have met on a number of occasions 
with Bud Welch, who lost a daughter in Oklahoma when Timothy 
McVeigh bombed that building. The Governor has a friend from 
Kankakee who lost her sister, her brother-in-law, and an unborn 
child who is against capital punishment and doesn’t believe in it. 

But not all victims speak with the same voice on this particular 
issue, so we have looked at those issues. And I would also note, in 
terms of the time limits, the Commission also looked at the kinds 
of delays that you have in the system. The cases are not being in- 
vestigated. They are not moving on. We proposed reforms that 
don’t allow the courts to continue to sit on these cases, but that 
they need to look at them and progress the cases through the 
criminal justice system so that we get final resolution, not only 
capital cases but also in our criminal justice system in general. 

So I would like to follow up, which goes to Senator Durbin’s 
question, the Governor has also been very concerned about the fact 
that we are making these kinds of mistakes in capital cases where 
we invest the most resources that we have. There have got to be 
many, many more innocent people who are sitting in our prisons, 
and that is one of the reasons why he commissioned another group 
to look at the criminal code and propose reforms to our entire 
criminal justice system. 

I would also add for Senator Durbin, a good friend of his from 
Springfield here. Bill Roberts, put together a report about the need 
to adequately fund the criminal justice system, and one of the 
things is loan forgiveness, and we had incorporated those rec- 
ommendations as well in our report. And I would be remiss if I 
didn’t hit this because I have also talked with your staff and Sen- 
ator Durbin’s staff. As you know, you have passed the Coverdell 
DNA Backlog Act to provide Federal funding for it. This is a seri- 
ous issue for the criminal justice system, the backlogs that exist in 
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DNA laboratories throughout the United States. Crimes could be 
solved, victims could be protected. We need — this is a Federal issue 
because the national database, in order to make it really work, 
needs to be manageable. And we need the help and we need the 
dollars. We are not seeing enough Federal funds coming to the 
States to make sure that we can truly use DNA in our criminal jus- 
tice system. 

Chairman Feingold. Thank you, Mr. Bettenhausen. 

I have one final question for Ms. White. You say in your state- 
ment that you disagree with recommendation 4 of the report, which 
would require all custodial interrogations of a suspect in a capital 
case to be videotaped. Is that accurate? 

Ms. White. I think it is a good idea to do, and, in fact, what we 
do — ^because my office alone — I work in a jurisdiction of slightly 
less than a quarter of a million, and I got cut $200,000 this year 
in one year, and so my objection is just that it be mandated. What 
we like to do is do the interrogation, have the written statement 
made, and then for time sake, because we don’t have the personnel 
to transcribe and do all of these other things, then turn on a tape 
recorder or video, have the individual Mirandized, have him read 
his statement and say, yes, there are no further changes, there are 
no additions that I would like, and that is just from — we just don’t 
have the number of tapes and the money to 

Chairman Feingold. So it is sometimes done in South Carolina 
but is not required? 

Ms. White. The whole thing is not taped. What I like is — ^be- 
cause sometimes, you know, in an — for one thing you don’t even 
know who the suspect is sometimes when you are starting. For in- 
stance, a domestic abuse case, I have got one pending right now 
where the guy calls in and says she committed suicide. Well, at 
first you think he had found a suicide. You start getting your tests 
back, your blood spatter and so forth, and you realize it is not, it 
is a murder. So the entire interrogation of him the first day, you 
didn’t even know he was a suspect. 

So at the point you know he is a suspect and he or she is giving 
a statement, instead of taping hours of various interviews as the 
system evolves 

Chairman Feingold. Your concern is about resources. 

Ms. White. Right. 

Chairman Feingold. You don’t have any concern about the effect 
that the act of recording will have. 

Ms. White. No, I actually 

Chairman Feingold. You don’t know of any cases where sus- 
pects have been reluctant to talk on tape or that suspects give false 
confessions. 

Ms. White. That would be one of my concerns, of course, is that 
they might be reluctant. But I think at that point, once they have 
given their statement and it is reduced to writing, then turning on 
a tape, that just prevents them from being able to come into court 
and say, “I didn’t know what I was doing.” So I actually prefer that 
they do tape the reading of the final statement so that that can’t 
be done and everybody knows that is really and truly the final 
statement. But that is just a little more economic. 
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Chairman Feingold. All right. Thank you very much. I want to 
thank everyone on the panel as we hit 11 o’clock. The record of this 
hearing will remain open for a week for Senators or interested par- 
ties to submit statements or other material. Within that time, Sen- 
ators may submit questions for our witnesses. 

Let me just say finally that I think this was an excellent discus- 
sion. We got a lot of different viewpoints out. But I am absolutely 
convinced, based on the statistics that we all know, that not only 
were 101 people exonerated, although I cannot state the names, I 
am certain that there are innocent people on death row now and 
that innocent people have been executed, because it is not possible 
when you have one versus eight in terms of executions versus exon- 
erations that that has not happened. And this country, with the 
principle of equal justice under law, has got to address this issue 
whether you are for or against the death penalty. And you have 
taken a great step today in moving us in that direction. 

I thank you and I conclude the hearing. 

[Whereupon, at 11:00 a.m., the subcommittee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
[Additional material is being retained in the Committee files.] 
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QUESTIONS AND ANSWERS 


Questions for Don Hubert from Senator Jeff Sessions 

The report of the Governor’s Commission Capital Punishment recommends, among 
other changes, that there should he only 5 factors for a defendant to be eligible to 
received the death penalty. One of these 5 factors is "The intentional murder of a 
person involving the infliction of torture." During your testimony, you stated that 
"rape" wouid certainly qualify as "torture" under this new, limited eligibility 
scheme. 

Under Illinois state law, criminal sexual assault is defined as: 

§ 12-13. Criminal Sexual Assault. 

(a) The accused commits crminal sexual assault if he or she: 

(1.) commits an act of sexual penetration by the use of force or threat of 
force; or 

(2.) commits an act of sexual penetration and the accused knew that the 
victim was unable to understand the nature of the act or was unable 
to give knowing consent; 

(3.) commits an act of sexual penetration with a victim who was under 18 
years of age when the act was committed and the accused was a 
family member; or 

(4.) commits an act of sexual penetration with a victim who was at least 
13 years of age but under 18 years of age when the act was 
committed and the accused was 17 yeat s of age or over and held a 
position of trust, authority or supervision in relation to the victim. 

720 II. Comp. Stat. 5/12-13 

Can you direct this Committee to a single legally-controlling precedent under 
Illinois or federal law which holds that rape, without other aggravating factors, 
constitutes "torture" under a capital punishment statute? 

If so, do you believe the Commission should have made explicitly clear that rape is 
to be considered an eligibility factor under the "torture" standard and not removed 
by the "course of a felon” exclusion adopted by the majority' of the Commission? 

Do you believe that rape should be an eligibility factor? 

If not, why not? 


As a general matter, let me just say in response to your question that the question itself 
points out the challenges that arise in any discussion of the appropriate death eligibility 
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factors. Any murder that occurs is a tragedy with potentially serious and devastating 
results for the remaining family members. While there may be those who believe that 
every murder should expose the murderer to the possibility of the death penalty, 
Commission members recognized that under well-established United States Supreme 
Court precedent, not every murder can or should be death eligible. As uncomfortable 
as it may be, we are put to the task of having to draw a line somewhere and say that some 
murders are death-eligible, and some are not. No matter where the line is drawn, someone 
will object or describe another terrible crime that should be death eligible. This is 
precisely why some members of the Commission favored eliminating the death penalty 
altogether. You have chosen to focus your question on a type of murder, that involving 
rape, which you believe will cause outrage among those who support the death i:)enalty. 

For every case you identify where the death penalty should be imposed under such a 
standard, othei s could probably identify cases where tlie death penalty would be unwise. 

In any event, you should understand that a rape occurring under the statute you describe 
above, even if it resulted in murder, would not be death eligible even under the current 
statute. The Illinois Statute which describes the basis for death eligibility is found at 720 
ILCS 5/9-1 . Paragraph (b)(6) describes tlie qualifying felonies which may result in death 
eligibility, and a sexual assault occurring under the statute described above would not 
qualify because it is not among those named in the statute. Tlie statute does include 
aggravated criminal sexual assault as one of the qualifying felonies; that crime is 
described under § 12-14, not 12-13. As a result, Illinois law already limits the types of 
sexual assault which may make a defendant death eligible to those that involve more 
serious, aggravated conduct with the threat of bodily injury. 

In addition, even under the aggravated criminal sexual assault statute,. not every murder 
committed in the course of an aggravated criminal sexual assault results in. the death 
penalty. The Commission requested a study which examined 10 years of sentencing 
dispositions in first degree murder cases in Illinois. That study revealed that of the first 
degree murders with a contemporaneous conviction for aggravated sexual assault, only 
about 15%resultedintheimpositionofthedeathpenaIty. 

The Commission’s recommendation to eliminate the "course of a felony" eligibility factor 
ju.st draws that net a little tighter. There are situations where an aggravated sexual assault 
may constitute torture, where there has been brutality or prolonged abusive conduct. Not 
every sexual assault, not even every aggravated sexual assault, would constitute torture. 
This retlects the views of a majority of Commission members that the death penalty should 
be reserved for the worst murders. We chose to focus on the most brutal of murders, 
rather than seeking to make defendants death eligible for every murder. 

In your second question, you ask me my opinion on whether the commission should have 
made it explicitly clear that rape is lo be considered an eligibility factor under the '’tortiue'’ 
standard. I do not feel that my individual votes or feelings with respect to the commission 
report should be expressed and, in fact, this was necessarily agreed upon as part of tlie 
process. 
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Your final question asks whether 1 believe that rape should be an eligibility factor. Yes, I 
believe consistent with Illinois law that rape shoidd be an eligibility factor. For example, I 
also believe that rape of a child constitutes torture. 

M:\CL1ENTS\808\2I50207.JS03 . 
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Questions for Don Hubert from Strom Thurmond 

1. Mr. Hubert, did you support the Commission’s recommendation that would 
eliminate felony murder as a capital-eligible offense? If so, why? 

[Up to you if you want to confess how you voted.] 

The Commission recommended retaining five eligibility factors which reflect 
categories of serious murder. The Commission recognized that deleting the "course of a 
felony" eligibility factor would be opposed by some. It was our view, however, that this 
eligibility factor, more tlian any other, carried with it the potential for disparate treatment. 
The current "course of a felony" eligibility factor includes 15 separate felonies, and it was 
suggested more than once to the Commission that under these broad eligibility factors, 
neai'ly any first degree murder could wind up being death eligible. This is certainly not the 
intent of the death penalty statute, nor does it follow the established precedents of the 
United State Supreme Comt. 

Every murder is serious and tragic. This factor, however, includes such a broad 
spectrum of crime that a mm'der becomes death eligible without regard to the severity or 
brutality of the crime. Thus, a person who commits the armed robbery of a convenience 
store, and without any forethought or planning, shoots one of the employees, is going to 
be eligible for the death penalty in the same way that mass murderers like John Wayne 
Gacy (with 33 victims) are eligible for the death penalty. I don’t think this reflects what a 
majority of our citizens expect, even those who support tire death penalty. 

Mistakes do happen in our criminal justice system. In Illinois, there hat^e been a 
number of examples of wrongful conviction, some involving the death penalty luid some 
where the death penalty was not involved. For example, in Illinois the case involving the 
1986 murder of a nursing student (Laurie Roscetti) has been the news again. Ms. Roscetti 
was brutally raped and murdered. Four young African-American men were tried for her 
murder. Since the murder involved a rape, they could have been eligible for, but did not 
receive, the death penalty. The evidence against them was not overwhelming, iind 
basically consisted of a confession from one of the alleged participants, They were 
convicted and sentenced to long prison terms, although they maintained their innocence. 
Last year, new and improved DNA testing revealed that none of the four men could have 
been responsible for the rape. They were eventually released from prison in Dccentber of 
200 1 . Following their release, the State’s Attorney of Cook County commenced 
proceedings against 2 new defendants in the case - and at least one of those men has been 
linked by DNA evidence to the rape/murder of Laurie Roscetti. The Chicago ’ 1 ribune has 
run an extensive series on the Roscetti murder, and I would commend those articles to you 
for review. 

No matter where the line is drawn with, respect to the kind of murder eligible for 
the death penalty, tliere will be cases about which opinions may differ. Eliminating the 
"course of a felony" eligibility factor will increase the reliability of the death penalty system 
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by reducing the possibility of disparate treatment. There will be less discretion available to 
individual prosecutors, and the death penalty will be reserved for the most serious 
murders. 

2. Mr. Hubert, you stated in your testimony that under the Commission’s 
recommendations, a defendant would be eligible for the death penalty if he raped 
and murdered one victim, despite the proposal that would remove felony murder as 
a capital offense. You based this argument on the premise that rape is torture. Is 
rape considered torture under Illinois law? 

The Commission’s proposal on eligibility factors removes this broad, "course of a 
felony" eligibility factor in favor of retaining 5 more narrowly crafted eligibility factors. 

The intention was to limit the use of the death penalty to those cases where the most 
brutal and heinous murders occur. The elimination of the "course of a felony" factor will 
further limit the number of cases eligible for death, but some brutal felony murders will 
continue to be death eligible. 

A large number of the cases prosecuted under the "course of a felony" eligibility 
factor (around 20%) also involve the multiple murder factor - which means that even if 
this eligibility factor were eliminated, a significant number of defendants would still be 
eligible for the death penalty. Some cases under this factor would also fall into one ol the 
other eligibility factors that the Commission recommended retaining. 

The reality in Illinois is that the death penalty is used with more restraint than in 
other states - in a study completed at the request of the Commission, only 2 % of first 
degree murder convictions during a 1 0 year period (out of a total of 5,000 cases) resulted 
in a death sentence. Of the first degree murder convictions during that period where a 
contemporaneous felony of aggravated sexual assault was involved, only about 1 5% of the 
cases with murder/sexual assault resulted in the death penalty. [See Pierce and Radelet, 
Technical Appendix, Section A, Table 6, page 44.] 

Under current Illinois law, only aggravated sexual assault (not ordinary, sexual 
assault) results in death eligibility. As a result, not every murder involving a sexual assault 
is death eligible. The Commission’s recommendation would limit that group somewhat 
further by restricting eligibility to cases where torture was involved - torture in the sense 
of some prolonged abusive conduct - not just simple rape. 

Sadly, there are cases in Illinois where a rape involves bmtal conduct that would 
still be death eligible under the Commission’s revised eligibility factors. See, for example, 
the case in involving Andrew Kokoraleis, who was executed in 1999 (132 111. 2d 235; 
while prosecuted for murder and aggravated kidnapping, Mr. Kokoraleis gave statements 
to police that also suggested involvement in the rap^torture of at least one victim.) 


3. Mr. Hubert, you have indicated that you support the Illinois moratorium based 
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on the particular circumstances in that state. Do you have any indication that 
people are being wrongfully sentenced to death by Federal courts? If not, would 
you nevertheless support a national moratorium on executions? 

If there iire facts that show a situation in federal death penalty prosecutions that is 
similar to what has occurred in Illinois, then a federal death penalty moratorium is 
certainly appropriate. I am not as familiar with the facts relating to federal death penalty 
prosecutions, but certainly we should engage in careful scrutiny of the system. 


4. Mr. Hubert, the Commission made a number of recommendations regarding law 
enforcement practices. Given the fact that no active law enforcement officials were 
members of the Commission, do you feel that the law enforcement community was 
represented adequately? 

Yes, I do teel that the law enforcement community was adequately represented. 

The Commission benefited from the presence of Tom Ne^am, who worked directly for 
the Chicago Superintendent of Police during his time on the Commission. Commission 
members also consulted with law enforcement officials as neetkd, and gathered a variety 
of information about police practices. 

In addition, the Commission had available national studies and academic studies 
addressing various areas of police practices that helped Commission members make 
recommendations, and were provided with transcripts of legislative hearings in Illinois 
before our own General Assembly on many of the issues pertaining to police practices that 
the Commission considered. 

While there were areas where the Commission’s report criticized certain law 
enforcement practices, the Commission’s report also criticized prosecutors, defense 
attorneys, and the judiciary. The purpose of our comments was to suggest better 
alternatives, and ways that the system could be improved. We did that, and it is 
unfortunate if some choose to criticize the Commission instead of discussing the substance 
of the recommendations. 


M;\CI,.U;NTS\808\2l50207.STO3 
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Questions by Senator Strom Thurmond for Lawrence Marshall, 
regarding his testimony before the Constitution Subcommittee, June 
12, 2002. 


1 . Mr. Marshall, in your testimony, you assert that 101 innocent men and women have been 
released from death rows in the United States since 1973. Isn’t it misleading to assert that all of 
these released people are iimocent? Haven’t many of these people been exonerated for reasons 
other than factual innocence? 

2. Mr. Marshall, can you point to the case of an iimocent person executed in the United States 
post- Fniman ? 

3. Mr. Marshall, death penalty opponents refer to reversals of capital verdicts as an indication 
that the entire system is broken. How can it be argued that the system is broken when 
questionable verdicts are overturned by appellate courts? Doesn’t this mean that our elaborate 
system of review is working? 

4. Mr, Marshall, do you support the Commission’s recommendation to maintain capital 
punishment in Illinois witlr clianges in its administration, or would you rather see the death 
penalty abolished? 
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Responses of Lawrence C. Marshall to Written Questions Posed by Senator Strom 
Thurmond Regarding Mr. Marshall’s Testimony Before the Constitution Subcommittee, 
June 12, 2002. 

1. One of the bedrock principles of American jurisprudence is the presumption of 
innocence. Unless that presumption is altered by a valid verdict, every person is treated as 
iimooent. All 101 people that I discussed must, therefore, be treated as innocent, just as you and I 
are treated as innocent. None of these people were convicted in proceedings that have siurvived 
scrutiny. Many of them were later freed when newly discovered evidence emerged proving their 
innocence. Others were freed when prosecutors recognized that there was insufficient evidence 
with which to proceed. Yet others were acquitted in retrials. These are not people that were freed 
on technicalities. Rather, they were freed because the evidence could not sustain any finding of 
guilt. This is what “innocent” means in our law and culture. 

It is, of co urse, true that in some cases the evidence of factual innocence is particularly 
compelling because of DNA results or because the tme culprit 1ms been identified. We must not 
fall into the trap, though, of concluding that unless a person can be exonerated in one of those 
maimers, then they cannot be treated as iimocent. The suggestion that some of these people are 
anything hut “innocent” is a suggestion that it is legitimate to credit a conviction that was 
deemed invalid. This would be a profound error. 

2. In identifying “innocent” persons I have never relied on my own subjective opinion. 
Rather, I have relied on the official action of the courts, juries, prosecutors and governors. Only 
when one of these official entities has freed an inmate have I treated the case as an example of a 
wrongly convicted person released from death row. Because there is no official exoneration of 
people who have already been executed, there is no way for me to identify a case where someone 
who has been executed since 1 973 has then been officially exonerated. When such efforts have . 
been made, they have been rebuffed. For example, after Virginia executed Roger Coleman 
without providing the DNA tests that he .said would exonerate him, requests for access to the 
evidence were made by his family and others so that posthumous DNA tests could be conducted. 
The Commonwealth of Virginia refused to provide the evidence, and the Virginia courts allowed 
the prosecution to bum the evidence. So, no, I camiot prove to you whether Roger Coleman was 
guilty or innocent. This is just one example of the barriers that have been put in the way of 
posthumous exonerations. 

If you are asking for my subjective opinion, I have no doubt that innocent defendants 
have been executed in the United States since 1973. The Quixote Center documented sixteen 
cases in seven states in which persons had been executed despite compelling evidence of 
innocence. Professors Bedeau and Radeiet have likewise described many such cases. Examining 
these case studies, and recognizing the fortuities that have saved the lives of those who have been 
spared, leads to the inescapable conclusion that innocent people have been executed. 

Indeed, consider all of the DNA exonerations that have occurred in the past decade. 

These results have upset cases in which executions would have otherwise moved forward. Prior 
to the early 1990s, however, this kind of testing was not available. Surely, one would have to 
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wear blinders to avoid the conclusion that some of those who were executed from the late 1970s 
to the mid- 1990s would have been exonerated had DNA testing been available. 

3. The fact that 101 persons sentenced to death since Furman have been legally 
exonerated should in no way be construed as evidence that the system works. With few 
exceptions, the cases in question were overturned as a result of interventions by volunteer 
lawyers, journalists, or activists. And even in the cases where the system corrected itself, it was 
not as a result of built-in safeguards. As I explained in my oral testimony, many of the 
exonerated are alive today only because there happened to be some DNA that was testable, or the 
tme killer happened to have been apprehended for some other crime. Y et for most people on 
death row, there is no possibility of DNA testing because there is no biological evidence, and we 
cannot count on the serendipity of the hue killer being identified in time. We have not yet begun 
to fix the system; until we do, it should be unthinkable for us to kill anyone. 

4. The Governor's Commission on Capital Punishment found the cmrent capital 
punishment system flawed beyond repair. It stated that, as long as a death penalty is on 
the books, no matter what reforms are implemented, there will be a serious 

danger of executing innocent persons. If that is the case, as my own experience has taught me, I 
see no conscionable alternative to abolition of the death penalty. 

I recognize, however, that not everyone agrees with me on this point, I would hope, : 
though, that we can all agree that we must take every step humanly possible to limit the risk of 
executing the innocent I would also hope that we can all agree that until such steps are taken, 
we should not continue to administer the flawed and untrastworthy death penalty that is with us 
today. 
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Answers to Questions From Senator Thurmond 
Following Housing of the Senate Judiciary Committee 
Subcommittee on the Constitution 
June 12, 2002 

Reducing the Risk of Executing the Innocent; The Report of the Illinois 
Governor's Commission on Capital Punishment 

Kent Scheidegger 
Criminal Justice Legal Foundation 
July 3, 2002 


1 . “Mr. Scheidegger, please explain your recommendation that four years should be the median time 
between sentencing and execution.” 

The delays of ten to fifteen years between sentence and execution that are typical in capita! 
cases are a national disgrace. If the Congress decides to establish a national commission to 
examine capital punishment, one of the tasks assigned to that commission should be to propose 
specific reforms to reduce the delay to a reasonable time. 

I propose that the goal be set at a median time of four years. Lest I be misunderstood again, 
let me emphasize that this is a statistical measure of performance of the system as a whole. I do 
not propose a cut-off on any individual case. A standing body should periodically measure the 
delay, and if tire median continues to exceed four years, analyze the reasons for it and propose 
further reforms. 

The median time is the time in which half of the total is completed, If 1 000 sentences are 
rendered in the year 2002, 500 of them should have their review completed by 2006. Half will 
take longer. A few will take much longer. In particular, any case involving doubt as to identity 
of the perpetrator should receive as much review as necessary to resolve that doubt, and the 
sentence should be commuted if it cannot be resolved. My proposal uses the median rather than 
the mean so that these very few cases of extended review do not distort the measure. 

The typical case involves no question of identity. If the steps involved in reviewing a case 
proceed expeditiously, and if those that can be performed concurrently are, then most cases can 
receive all the review needed within the four years. Those few that require longer review can 
be identified as such, and nothing in my proposal precludes such extended review when 
warranted. 

Reducing delay requires changes in both the state and federal systems. One of the tasks of 
a commission would be to identify and evaluate specific changes which would reduce delays 
while maintaining or improving the quality of review. One such change, I suggest, would be to 
appoint counsel to investigate and present any claim of ineffective assistance or nondisclosure 
of exculpatory evidence immediately after sentencing, rather than waiting for the direct appeal. 
This change would simultaneously reduce delay and improve quality, as the evidence would still 
be fresh. 
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2. “Mr. Scheidegger, please comment on Mr. Kinsella’s observation that the Illinois Commission 
report is ‘suspect’ friendly.” 

Regarding the makeup of the Illinois Commission, I will rest on my oral and written 
statements at the hearing. 

3. “Mr. Scheidegger, does the situation in Illinois have any relevance on the Federal death penalty 
system? Does it follow that problems in that state of Illinois necessitate a Federal moratorium 
on executions?” 

The situation in Illinois has no relevance to the federal death penalty. The point of concern 
in Illinois was a few cases of persons convicted at trial and subsequently found to be actually 
innocent. The number who are actually innocent is smaller than that touted by the opposition, 
but still a matter of concern. For the federal system, the number is zero. No one sentenced to 
death in federal court has been found innocent. The problems of poorly paid trial counsel and 
lack of collateral counsel, which have been the focus of criticism of some states, do not exist in 
the federal system. There is no basis whatsoever for a moratorium on the federal death penalty. 

4. “Mr. Scheidegger, if our true goal is to save innocent lives, shouldn’t the deterrent effect of 
capital punishment be a crucial part of the death penalty debate?” 

If all innocent lives are of equal value, as I beheve they are, deterrence and incapacitation 
are just as important as protecting the wrongly accused. There are strong.reasons to believe that 
an effective death penalty will save a great many innocent lives. Those who would risk the 
iimocent to save the guilty have the burden of proving the absence of a deterrent effect, and they 
have not carried it. 

5. “Mr. Scheidegger, would you agree that our death penalty system has more safeguards and is 
more accurate than ever before? If so, please explain.” 

With regard to the accuracy of the determination of guilt, there are two important 
improvements in recent years which Congress should consider when evaluating the reliability 
of the system. One is improvements that have been made and continue to be made in forensic 
science. 

The other important consideration is the improvements in state collateral review. The cases 
raising the greatest concern are those which survive collateral review without a claim of actual 
innocence being sufficiently investigated. Congress acted six years ago to fix the problem of 
collateral counsel in the Antiterroiism and Effective Death Penalty Act of 1996. Congress 
provided an incentive system for states to establish a right to collateral counsel, appointment 
mechanism, and standards. See 28 U. S. C. § 226 1 . Many states have responded with legislation 
and rules for this purpose. See, e.g., Ariz. Rev. Stat. § 13-4041; Aiiz. R. Crim. Proc. 6.8. What 
is needed most at this point is for the federal courts to keep their part of the bargain and 
implement the reforms of this Act, so that the remaining states will see an incentive to improve 
their systems. Regrettably, not a single federal court has yet extended the benefits intended by 
Congress to a state. 
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This is not to say that further improvements cannot be made, however. A reasonable level 
of compensation for counsel and a basic requirement of criminal trial experience would be 
positive developments. Congress should consider offering the states positive incentives, as it did 
in the AEDPA, for adopting such measures. Congress most definitely should not, however, 
require the states to turn over appointment counsel to an agency likely to be controlled by 
persons whose objective is to grind the system to a halt. That would be repeating the mistake 
made in the creation of the “resource centers,” which Congress wisely defunded. 
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Re: Response to Questions bv Sen at or Strom Thurmond Re: 6/12/2002 Testimony 


Dear Mr. Wheeler: 


Below axe my lesponses to the written questions posed to me by Seiiator Strom 
Thurmond. My thanks again to Chairman Feingold as well as the other members of the Sub- 
committee on the Constitution for the extraordinary privilege of appearing there. 

/. Mr. Turow, a majority of the Commission members favor abolishing the death penalty in 
Illinois. There was one active prosetMtor and no active law enforcement officials on the 
Commission. Do you feel that the Commission was fair and balanced? If so, why? 


Senator Thurmond, many on the Commission understood that our proposals would be 
controversial and, as a result, we expected healthy debate on their merits. However, we did not 
anticipate an effort to avoid that debate by attacking the make-up of the Commission, especially 
on a basis that is hi^ly misleading. 

The information which you received that, “There was one active prosecutor and no active 
law enforcement officials on the Commission,” is, in a word, untrue. When Governor Ryan 
selected file members of the Coimnissirai, he appointed two sitting public defenders and two 
sitting prosecutors. Each of the prosecutors had served multiple terms and had sou^t and won 
capital sentences on a number of occasions. One of the prosecutors was Michael Waller, the 
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elected State’ s Attorney for Lake County (the third most populous county in Illinois), who 
subs^uently became Pmsid^t of the Illinois State’s Attorneys Association (ISAA). The other 
was Kathryn Dobrinic, elected three times as tiie State’s Attorney for Montgomery County and 
who, at the time, was the President-elect of the ISAA. 

hi addition, the Governor also ^pointed Thomas Needham, a fbrmCT Cook Coun'ty 
State’s Attorney, who served as Chief ofStaff to the Superint^dent of the Chicago Police 
Department. The Commission’s work went on for over two years. By die time w© concluded, 

Mi, Needham had very recently left the Chicago Police Dqiartment; Ms. Dobrinic, too, had 
finished her term, after twelve years in office. 

Beside Mr, Needham, Matthew Bettenhausen, the Deputy Governor of niinois for 
Criminal Justice and Public S afety, was the Executive Director of the Commission and a 
member. Matt Bettenhausen came to the job of Deputy Governor directly after serving many 
years as an Assistant United States Attorney and Associate Chief of that office’s Criminal 
Division. As D^uty Governor, Mr. Bettenhausen has oversight of the Illinois State Police, the 
Department of Coirections, and the Law Enforcement Training and Standards Board, among 
other agOTcies. He is also the Homeland Security Director for Illinois. Clearly, he too, is an 
“active law enforcement official Giv^ all these facts, you can see that someone gave you 
misleading information about the make-up of the Commission. 

Furtheonore, besides these four individuals, six othermemba^s of the Commission had 
extensive prior prosecutorial experience. Thomas P. Sullivan, one of our co-chairs, was the 
fornier United States Attorney for the Northern District of Illinois. Andrea Zopp is the former 
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First Assistant State’s Attorney for Cook County, a$ well as a former Assistant United States 
Attorney where she was Chief of the Organized Crime and Drag Enforeemoit Task Force. 

Judge Frank McGair, our Chair and fonn^ Chief Judge of the United States District Court for 
the Northern District of Illinois, was fomierly first Assistant Attorney General of Illinois and 
First Assistant United States Attorney. William Martin is a former Cook Cotmty State’s 
Attorney who prosecuted the case in which mass murderer Richard Speck was SOTtenced to 
death. Donald Hubert is a former Assistant Attorney General. And I was an Assistant United 
States Attorney for eight years, where I was Deputy Chief of the Criminal Receiving and 
Appellate Division, (I also serve presently as a member of Illinois State Police Merit Board, and 
previously represented the Hlinois Fraternal Order of Police Labor Council.) 

In sum, ten of the fourteen member of the Conuaissioa w^e or had been prosecutois. 
Finally, William Webster, another former United States Attorney, as well as former Director of 
the Federal Biueau of Investigation and the Central Intelligence Agency was a Special Advisor 
to the Cominission. 

Accordingly, I believe that the membership of the Commission was fair and balanced and 
certainly attuned to the perspectives of the law-enforcement community. Indeed, it was deadi- 
penalty abolitionists who expressed concerns whwi tiie Commission was appointed, feeling it 
was preponderantly weighted toward prosecutorial viewpoints. 

In our initial meeting with the press, when r^orters asked how many of those ^jpointed 
opposed the death penalty, my memory is that only three members indicated diat they did. For 
several of us— including me— our two-year study of capital punishment led to the unanticipated 
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conclusion that Illinois would be better off widtout a death penalty because we will never 
constnicl a system tiiat will fully meet the requirements of fairness arui accuracy tiiat so severe a 
sanction requires. But speaking for myself, I do not find capital punishment morally repugnant 
and I am comfortable with the right of the people to choose this option in our penal structure. 
Furthermore, I beUeve that in that regard, my views mirror those of a substantial majority of the 
Commission. 


2. Mr. Turow, you have stated in the past that the CoTnmission did not recommend a repeal 
of the death penalty because a majority of the people in Illinois support capital 
punishment. Did this Commission, in lieu of calling for an unpopular repeal of the death 
penalty, attempt to restrict the use of capital punishment so that it would be unavailable 
in most cases? 


No. We attempted to respond to the mandate given us by Governor Ryan to propose 
reforms that would make the capital punishment system in Illmois more fair, just and accurate. 
Under the refonns we recommended to the death-penalty eligibility requirements, for exan^la, 
the vast majority of those currently on Illinois’s death row would still be there. Moreover, most 
of the Commission’s recommendations have been supported by the Illmois State’s Attorneys 
Association and the Illinois State Bar Association 


3. Mr. Turow, isn ‘‘t it inaccurate to refer to every individual who has been exonerated as 
‘'innocent "? Isn 't it true that overturned verdicts have nothing to do with factual 
innocence. 
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The correct term for a person who has been charged with a crime and not convicted is 
riot guilty, and that person is entitled in such circumstances to be clothed with the presumption 
of innocence which stays with all citizens until they are convicted. It is never a defendant’s 
obligation to prove his innocence. 

Nonetheless, flie Illinois 13 have garnered attention because in many of these cases there 
is abundant evidence that the defendants are in fact innocent. In a number of instances others 
persons have confessed to the crime and/or been convicted (Burrows, Cruz, Gauger, Hernandez, 
Jimerson, Porter, Williams) while others such as Cruz, Hernandez and Ronald Jones have had 
their innocence further corroborated by DNA analysis. 

4. Mr Turow, in your WallStreet Journal piece of April 24. 2002, you stated that reversal 
rates of capital sentences indicate “commendable scrutiny by reviewing court. “ Isn't it 
inconsistent to argue that there is commendable scrutiny on one hand, and then, on the 
other hand, use the same reversal percentages to argue that the system is broken? 

A system which condemns those who are not guilty, which imprisons them for years, and 
which prolongs the agony of victims by providing a false assurance that justice has been done is 
not ftmctiomng properly, even if its errors are evenfuaBy recognized by a reviewing court. In 
doing so, it wastes resources that could have been employed elsewhere and delivers injustice for 
years before justice is ultimately done. Nor is the system functioning properly when it condemns 
to death those whom reviewing courts ultimately determine were not fairly sentenced. A 
properly functioning capital system would get it right at trial— not a decade or more later on 
post-conviction review or in habeas corpus proceedings. 
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“gainst a defendant when based on the uncorroborated testimony of a single eyewitness 
orjailhotae informaru. ^ Doesn 't this recommendation interfere with the jury 's role as 
finder Couldn t the concern about unreliable witnesses be addressed by a jury 

I’l^b^ction that cautions jurors about the use of this information. V 1 

The Commission’s proposal, which would bar the death penalty when a conviction is 


based sol^ on the testimony of a single eyewitness, accomplice or a jailhouse informant in no 
way interferes with the jury’s role as finder of fact, anymore so than the United States Supreme 
Court’s recent decision barring imposition of the death penalty on the mentaUy retarded. In both 
instances, the jury retains its traditional role in detennming whether or not the defendant is guilty 
ofmurder. In each case, however, treasons of policy, capital punishment is not among the 
sentencing alternatives. 


The histoi:/ m Illinois has revealed several unwarranted capital convictions based, at least 
in part, on the testimony of in-custody informants or of accomplices whose testimony was later 
shown to be unreliable. (Rg., Burrows, Crua, Hemandea, Jimeison, Williams.) Similarly, recent 
psychological research has raised many new questions about the reiiabiKty of eyewimess 
testimony; errant testimony ftom two eyewitnesses was the critical factor in the wrongtul 
conviction of Anthony Porter. It was our judgment, recognizing the highly inflammatory 
nature of crimes that merit capital punishment, that the inherent risks of inaccuracy in single 
eyewitness or jailhouse infonnant cases are significant enough that even while we ought to 
accept the jury s verdict, we should not authorize a capital sentence, with its irrevooaMe effects. 
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when expenence has taught us that subsequent events often call the verity of these single-witness 
cases into question. 

Finally, m capital cases where jailhoiise informants, accomplices and a lone eyewitness 
are corroborated somehow, the Commission did recommend a jury inslnrction such as you 
[See Recommendation 56] 


^ Commi^ion rscommeni eliminating felony murder as a capital 

Illinois does not define “capital offenses” in quite the same way as many other states. In 
nimois, there is only one offense of murder - with three ways to establish guilt (intentional, 
knowing, and felony-murder). The Commission did not suggest ehminating the crime of felony- 
murder. If suggested eliminating the “course of a felony” eligibility factor from our death 
penalty scheme. Within this “course of a felony” eligibility factor, there are fifteen separate 
qualifying felonies. Not only does the statute make the commission of a murder during the 
course of such a felony death eligible, it also includes the attempt to commit any of those 
felonies. Many observers have suggested that due to this long list, nearly any first-degree 
murder in Illinois could qualify for the death penalty. 

That situation raises concerns of constitutional magnitude. In Zantv. .Stmbens 462 U.S. 
872. 879 (1983). the United States Supreme Court made clear that the class of persons subject to 
capital punishment must be &r narrower than aD those convicted of first degree murder, and that 
distinctions must be made according to pre-existing criteria in “an objective, even-handed and 
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substantively rational way.” In practice, what Zant means is that capital punishment is reserved 
for the ' Vorst of the worst,” the most heinous crimes that to the furthest boundary of 

abhorrent human conduct, and that eligibility criteria must attempt to define those circumstances. 

Certainly reading through the opinions in the cases of many on Illinois’s death row one 

finds the worst of the worst. But there are also cases whose gravity seems indistinguishable fem 
other first-degree murders that commonly result in a lesser sentence. Far too often, felony- 
murder has been the avenue fay which those less aggravated cases have ended up with a death 
sentence imposed. 

A felony-murder eligibility factor comprehends very grave and very aggravated offenses. 

But It also sweeps into eligibility for capital punishment impulsive murders that take place in the 
ntiidst of a crime with little reflection by the defendant. A defendant who means to commit an 
armed robbery and m a split second ends up murdering a store clerk has committed an odious 
ofSaise requiring severe punishment, but it is not a homicide that distinguishes itself fiom, say, 
murdeis based on racial hatred, which are not eligible in themselves for coital punishment in 
Illinois, or many other first-degree homicides. 

Furthermore, examination of our capital jurisprudence shows that often felony-murder 
has been the pathway by which the wrong cases have proceeded through the system. Ronald 
Jones, for example, was convicted of a rape-murder, for which the evidence of rape wss scant. 

Jones’s confession, which he always maintained was false and had been extracted by a police 
heating, stated that he had killed the victim, a supposed prostitute, while stniggling with her over 
a knife after he’d had sex with her for which he’d refused to pay, 0NA ultimately proved that 
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Jones was not the woman's sexual assailant and he was freed. The horror of Jones’s case is that 
a man who was not guilty was sentenced to death. But the evidence on its face does not portray 
a dramatically aggravated offense, and as such raises questions about how this became a coital 
case in the first instance. 

Even when a defeni^t is guilty, felony-murder has been &te vehicle for placing on deafri 
TOW diose who, on reflection, ail agree do not belong there. For many years, I represented a 
young man named Christopher Thomas who was sentenced to death for shooting a man when he 
struggled with Thomas during the course of an anned robbery. When the legal errors made by 
Thomas’s ori^al lawyers allowed his conviction to be overturned, the prosecutor in the cast 
agreed that a reevaluation of the crime, as w^eD as the evidence turned up by a new mitigation 
investigation, showed this was not properly treated as a capital case. 

Both the Jones and Thomas cases hi fli ght the problem of what happens when overly 
broad eligibility criteria exist. Cases which do not merit capital punishment when compared to 
other first-de^ce murders become capital casw anyway, and even the innocent, like Jones, can 
be convicted as the resulting momentum builds. 

Finally, as a lesser concern, it was not clear to many of us as a matter of policy why a 
murder was inherently more grave simply because it was committed in the course of another 
felony. Ulinois do^ not otherwise makes murderers death-eligible either because they Mve a 
lengthy prior felony record, or even because they commit a felony contemporaneously with the 
murder, albeit not in the course of it. For example, a defendant who engages in a crime spree, 
who robs a store, then commits a rape, and finally munlers a passerby for sport is not death- 
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eligible, ■while the defendant who becomes iri^tened and impulsively shoots someone in flie 
course of an anned robbery is. 

It was our conclusion that Zant’s conutiand is more meaningfully fulfilled by creating a 
coital punishment scheme that locks to die character of the murder, radier than the 
happenstance of W'hcthcr it took place in the course of a felony. Toward that end, we 
recommended, five eligibility factors including, for example, murd^ accompanied by ‘^rture” 
or which were intended to hinder die justice process be deadi-eligible. In sc doing, we defined 
these terms more broadly than current Dlinois law. Thus, for example, a brutal rape and murder 
becomes ebath eligible not because it took place in the course of a felony, but because of the 
unusually cruel nature of the crime itself. 

7. Mr. Tutqw, wouldn 't the Commi^hn 's recommendation of videotaping interrogations be 
a burdensome and expensive mandate? If an investigation is in the early stages and 
there is no suspect, must every interview be videotaped? If an officer were inclined to 
improperly secure a confession, wouldn 't the use of videotaping be open to abuse as 
well? 

Although they preferred no mandate, the Illinois State's Attorney’s Association agreed that 
video recorded interrogations should be “strongly encouraged.” Apparemly. they found neitho’ 
undue burden nor expense in this practice as a genial matter. Accepting that there will be 
increased costs, the Commission recommended that the State provide funding for all police 
agencies in the state to acamipiish this goal. See Recommendation 82, at p. 183 of the report 
Furthermore, the objection tiut “every interview” must be recorded in the early stages of 
an investigation misunderstands the recommendation which applies only to “custodial 
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interviews” at “a police facility." Thus, the requiremeaH would not be triggered unless file police 
have probable cause to place a suspect in custody and bring him to the station, When Miranda 
applies, so does the videotaping requirement. That bright line should make the videotajung 
requirement easy for poKce officers to administer. 

It is certainly true that feith knows no boundaries and a police officer mtent on 
securing an uniawfiil confession might be able to do so notwithstanding this requirement. Yet 
there can be no question that this rule would make such unlawful conduct more difficult- On the 
other hand, it will provide even clearer evidence of in the vast m^ority of cases, wliich we 
know are mvestigated in good faith. In fact, a videotape of fiie entire mterrogation will obviate 
many cl^ins of coerced or involuntary confessions and thereby reduce a familiar obstacle to 
conviction. 



Scott F. Turow 


54230170 

cc: Senator Russefl O. Feingold, Wisconsin 

Saiaior Richani J , Durbin, Ulinois 
Ulinoia Deputy Governor M^ew R. Bettaihausen 
Donald Hubert, Esq. 
ftofessor Lawrence Marshall 
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Answers to Questions by Senator Strom Thurmond for 
Druanne White, regarding her testimony before the 
Constitution Subcommittee, June 12, 2002. 

1. Mrs. White, in ShiitFCarolina, how may individuals sentenced to death have 
requested post-conviction DNA testing? 

I talked with Don 2elenka in the South Carolina Attorney GenBral’s Ofiice. That office 
handles all appeals in capital cases in South Carolina. He indicaKd that approximately 
four out of the seventy-two defendants on death row have requested post-conviction 
DNa tests- 

2. Mrs. White, out of those, how many have been exonerated? 

According to Mr. Zelenka, none. 

3. Mrs. White, death penalty critics point to the 101 exonerated people who had 
been on death rows across the country. One of those cases, was in South Carolina. 
Would you please describe this South Carolina case? in particular, please address 
the notion that this exonerated person was proven innocent? 

I have not been notified of the exact names on this list of 101 people. I assume 
the South Carolina case is the one involving Jesse Keith Erown. Mr. Zclenka tried the 
case. Mr. Zelenka infonned me that Defendant Brown was tried for breaking into the 
victim’s home. He used a shotgxm to rob and kill the victim. The defendant was acting 
alone. In Ms first two trials, the defendant was sentenced to death. In the third trial the 
jury convicted tlie defendant of the robbery and other related charges. It inexplicably 
found the Defendant nor guilty of murder. The Defendant is currently incarcerated for 
the robbery. 

Mr. Zelenka informs me that there may have been other cases on the list of 101 
where a defendant was found guilty by one or more juries and then found not guilty by a 
later jury. This does not mean that the defendant did not commii the crime. This means 
that although one or more juries was convinced beyond a reasc/nable doubt that the 
defendant was guilty, a later jury did not feel the State proved ihe case beyond a 
reasonable doubt . 

To my knowledge, there have been no Post-Furman ca.'ies in South Carolina 
where it has be«i shown that a defendant on death row is actually innocent. 

4. Mrs, White, does this sound like a system that is forcing innocent people to the 
death chamber? 

We must always strive to improve our criminal justice system. If we err on the 
side of allowing vicious kiilere to go free, many more of our innocent citizens will be 
killed. Make no mistake about it; most of the individual ’.s on death row are not basically 
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good people who had a bad momatit. Ihey are cold-blooded, remorseless murderers who 
will not hesitate to kill again and again. 

Our priority should be to protect innocent lives. 'Phis includes not only the lives 
of innocent defendants, but also the lives of innocent potentia I victims. Recently, a 
defendant in Greenville, South Carolina killed another inmate while tlie defendant was 
awaiting sentencing mhirdeath penalty case. The murdered Inmate was imprisoned for 
driving under suspension. A defendant in my last death penalty case tried to cut a prison 
guard’s throat. These cases show diat innocent people will be harmed even if death row 
inmates are given life sentences. A moratorium on the d^ath penalty will insure iliat 
more innocent victims are murdered. Therefore, we must continue to balance the rights 
of victims, society, and defendants in our criminal justice system. To my knowledge, no 
innocent person has actually been executed in the Post-Fi^rma n era. 
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Pursuing justice 
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Death Penalty Moratorium 
Implementation Project 

740 ! 5th Street, NW 

Washington, DC 20005-1022 

TeL: 202/662-1595 

Fax; 202/662-1032 

E-mail: ffeisdidSfstaff.abanet.org 

Website; www.abartet.org/irr.'deathpenaity 


June 12, 2002 


The Honorable Russ Feingold 
Chairman 

Subcommittee on the Constitution, Federalism, and Property Rights 
Committee on the Judiciary 
United States Senate 
Washington, D. C. 20510 


Dear Mr. Chairman: 

Thank you for holding a subcommittee hearing on “Reducing the Risk of 
Executing the Innocent: The Report of the Illinois Governor’s Conunission on 
Capital Punishment” on June 12, 2002. We respectfully request that this letter 
and the enclosed publication. Death without Justice: A Guide for Examining the 
Administration of the Death Penalty in the United States, be included in the 
record of that hearings. 

The ABA produced the Guide, or “protocols,” in an effort to encourage states to 
undertake detailed examinations of their death penalty systems, These 
“protocols” are designed to help capital jiuisdictions conduct fair and 
comprehensive reviews of the laws, processes, and procedures relevant to the 
administration of the death penalty in their jurisdictions. 

As you are aware, concern that innocent persons might be executed was one of 
the factors that prompted the American Bar Association call for a nationwide 
moratorium on executions. Although the ABA has taken no position on the death 
penalty per se, exc^t to oppose the execution of mentally retarded offenders and 
offenders who were under 1 8 at the time they committed capital offenses, the 
Association has numerous longstanding policies addressing weaknesses in death 
penalty administration, including the risk of wrongful executions. 

The ABA’s moratorium resolution brings together many of those positions. 
Among other matters, it calls for competent, adequately funded counsel at ail 
stages of the proceedings; full, independ^t state and federal review of habeas 
corpus claims; and the elimination of racial discrimination-all potentially 
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resolvable concerns given adequate The ABA resolution urges that no state or federal 

executions go forward until jurisdictions have carefully evaluated dieir respective death penalty 
processes and made the changes necess^ to ensure fundamental fairness and due process and 
minimize the risk of executing innocent individuals. 

As it now stands, death penalty ^Iminisiiation is a haphazard maze of inconsistent and unfair 
practices that actively increase the risk that innocent people will be executed. No person should 
be at risk of a death sentence because of incompeteit representation, prosecutorial abuse, racial 
bias, or other factors that produce unjust re^ilte in trials and s^itencing. The disturbing number 
of wrongful convictions that have been uncovered around the nation underscores the importance 
of invoking a moratorium now, before irrevrarsible error occurs. 

Sincerely, 

i jf 

James E. Coleman, Jr., Chair 

Death Penalty Moratorium Implementation Project 


cc: Senator Patrick J. Leahy 

Senator Edward M. Kermedy 
Senator Charles E. Schumer 
Senator Richard j. Durbin 
Senator Strom Thurmond 
Senator Orrin G, Hatch 
Senator Jon Kyi 
Senator Mitch McConnell 
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June 12, 2002 


Dear Senator Feingold: 

We are writing to thank you for holding the hearing on the Illinois Governor’s 
Commission on Capital Punishment and to urge support for your bill S, 233 ‘The National Death 
Penalty Moratorium Act of 200 1 , which would establish a two-year commission to study the use 
of the death penalty in both the federal and state systems and impose a moratorium on the federal 
death penalty during the life of the Commission. There is a compelling need for a Federal 
Commission, as the attached documents established. 

More than 101 persons, from 24 different states, have been released with claims of 
innocence during the modem death penalty era. Unlike Illinois, most states will not take the 
initiative to establish a Commission to examine problems with their death penalty systems and 
make necessary changes. Congress must act to prevent the continuing grave injustices that are 
occunring on death rows across the country. 

Please include for the record of your hearing the following documents 

• Fact sheet on all exonerated persons during modem death penalty era; 

• An open letter from three exonerated persons: Ray Krone, Kirk Bloodsworth and Juan 

Melendez; 

• A fact sheet on the three exonerated persons Usted above; 

• Myths and Realities about the Death Penalty; 

• Press release by the ACLU. 

Thank you for all the work you for holding this hearing and for all the important work 
that you do on this important issue. 


Sincerely, 


Rachel King 
Legislative Counsel 
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Innocence on Death Row - By the Numbers 


• Total number of death row prisoners released with evidence of their innocence* who were 
convicted and sentenced to die = 101 since 1973. 

• Number of death row inmates released with evidence of their innocence over the last 1 0 
years (50), showing a sustained danger for executing innocent people: 

Innocent Inmates Released 

3 (and counting) 

5 
8 
8 
2 

4 

6 

5 
2 

6 

I 


• Number of death row inmates released with evidence of their innocence, by race: 

African American White Latino Native American Other 

43 43 12 1 1 


Year 

2002 

2001 

2000 

1999 

1998 

1997 

1996 

1995 

1994 

1993 

1992 


* Numerous death row inmates are in the process of challenging their sentences and awaiting testing, appeals, etc. 
which could prove their innocence. It is also likely that prisoners unable to gain adequate representation and 
proceedings may have already been executed. 

* Sentences for at least 14 additional death row inmates across the country were commuted to life in prison due to 
serious doubts about tl^ir guilt. 

* Other defendants, though not exonerated completely, were released from death row with substantial evidence of 
their innocence. Generally, the defendant's conviction was overUimed and then he or she reluctantly entered a 
guilty plea to a lesser charge because of tlu: flireat of possibly receiving another death sentence. Nevertheless, 
unlike those enumerated below, they are technically guilty of some degree of murder. 
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• Number of death ro\?:iimrates released with evidence of their innocence, by state: 


State 

Number 

State 

Number 

Florida 

22 

Illinois 

13 

Oklahoma 

7 

Texas 

7 

Georgia 

6 

Louisiana 

5 

Arizona 

6 

New Mexico 

4 

California 

3 

N. Carolina 

3 

Pennsylvania 
Alabama 3 

4 

S. Carolina 
Indiana 2 

3 

Massachusetts 

2 

Missouri 

2 

Ohio 

2 

Idaho 

1 

Maryland 

'1 

Mississippi 

1 

Nebraska 

1 

Nevada 

1 

Washington 

1 

Virginia 

1 


• Average number of years spent on death row for the 1 01 prisoners released with evidence of 
their irmocence = 8. Many of these prisoners spent more than 8 years sitting on death row. 




Sy^tpiiiic Errors Which Sent 101 Innocent Persons to Death Row 

• Testimony 

Error potential exists in several forms regarding witnesses who testify during a trial. 
Perjured testimony occurs when a witness gives false testimony and thus actually lies on the 
stand. Mistaken testimony happens when witnesses make legitimate mistakes as to identity^ 
recollection of events, etc. during their testimony. Recanted testimony happens when a 
witness later, after the trial, changes his or her testimony and, in essence takes back his or 
her original statement. Coerced testimony occurs when the police or prosecutor threaten a 
witness with prosecution or bodily harm if they do not testify a certain way. 

• Prosecutorial Misconduct 

Those prosecuting a case (the District Attorney, Assistant District Attorneys) are required to 
share all evidence that might be helpful to a defendant’s case. If the prosecutors do not do 
so, they have engaged in prosecutorial misconduct. Prosecutorial misconduct also occurs 
when the prosecutor puts a witness on the stand knowing, or having reason to believe, that 
the witness will lie. Prosecutorial misconduct also occurs when the prosecutor makes a deal 
with a witness to reduce a sentence or forgo seeking a criminal charge without disclosing the 
deal to the defendant or the Court. 

• Ineffective Counsel 

The job of a defense attorney, especially for capital cases, is to defend his/her client 
competently and vigorously. Often, capital case defendants are at the mercy of attorneys 
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who (for a variety of reasons) do not perform their duties fully. Ineffective counsel takes 
many forms grindin g lack of preparation, failure to object to unreliable evidence, failure to 
present key evidence to the jury, and conflict of interest. By simply not taking the time to 
read the case material and to go over the evidence, defense attorneys run the risk of missing 
key points and details which could help their clients. Further, if a defense attorney fails to 
interrogate witnesses, or fails to seek out witnesses to interrogate, key pieces of evidence and 
testimony, which could exonerate the defendant, will be missed. Defense attorneys, 
especially in death penalty cases, are sometimes inexperienced, overworked and underpaid. 
Some lawyers have failed to do their jobs because of lack of resources, serious health 
problems, alcohol, drug abuse or addiction or serious mental illness. 

DNA Evidence 

It is becoming increasingly common for those wrongfully convicted of capital and other 
crimes to be released when DNA evidence proves beyond a doubt that the person jailed for a 
murder, rape, etc. could not have committed the crime. Additionally, potentially exculpatory 
evidence that could be tested for DNA is sometimes lost or destroyed. In a number of states 
it is still diftlcult to get access to DNA evidence and testing. 

Police Misconduct 

Coerced confessions are the most common form of police misconduct. A coerced confession 
occurs when a police officer forces a defendant to sign a statement admitting that he/she 
committed the crime. Additionally, police officers may withhold evidence (which could point 
to another suspect), from the prosecutor, other officers and/or the court systems, or plant 
evidence at the scene that implicates the defendant. AdditionaUy, testimony from witnesses 
is sometimes coerced. 

Jailhouse Informants/Snitches 

Jailhouse informants are inmates serving sentences who often get a reduction in their own 
sentences for testifying against defendants. These informants may falsely testify to having 
heard the defendant confess to a crime while the informant and the defendant were held in 
the same jail facUity. Jailhouse informant testimony can be tremendously unreliable, 
especially if the informant is rewarded for the testimony. 

Expert Testimony 

Often the prosecution relies on scientific or forensic “experts” to prove a defendant’s guilt. 
These experts are called upon to examine and testify to polygraph tests, hair samples, blood, 
semen, and DNA tests from such sources to tell the jury whether the defendant committed 
the crime. Because the jury is told that these witnesses are “experts” in their field, juries 
often give their testimony considerable weight. If these experts are wrong, or if the scientific 
approach they rely upon is faulty, wrongful convictions of innocent people can occur. In 
Oklahoma alone, over one thousand cases are currently being reviewed because some of the 
state’s forensic experts gave inaccurate (and even false), testimony, which likely contributed 
significantly to many - if not most - of these people being wrongly convicted at their trials. 


Other Factors 

A variety of other factors can lead to errors in capital cases including newly discovered 
evidence (including a post-trial murder confession given by someone else), previously 
unknown witnesses, and reversal on appeals. Between the original trial and the appellate 
trial, previous evidence or witness testimony may be tossed from a case (for any of the 
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reasons listed above), thus resulting in the defendant being exonerated due to insufficient 
evidence. J^elaPwrors are responsible for some wrong death sentences. In more than a 
few cases people were sentenced to death because a judge gave the Jury wrong or confusing 
instructions. 
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101 Innocents Sentenced To Me - ATDuick Glance 







- 

□ 

101 

Thomas H. Kimbell. Jr. 

1998 

2002 

PA 

Evidence of innocence improperlv excluded at trial 

W 

100 

Ray Krone 

1992 

2002 

AZ 

No DNA evidence submitted in original trial, freed by 
DNA evidence which is tied to an already iir^risoned 
mmafe 

W 

99 

Juan Roberto Melendez 

1994 

2002 

FL 

Prosecutorial misconduct; felse testimony; another 
man confessed to the crime 

L 

98 

Charles Fain 

1983 

2001 

ID 

Exonaated by DNA evidence; false testimony 
fiailhouse informants') 

W 

97 

Jeremv Sheets 

1997 

B!TST!nH 

NE . 

ImnmtvT testimony of alleged accomplice 

W 

m 

Joaquin Jose Martinez 




Police and official misconduct; false testimony; retried 
and acouitted 

L 

m 

Gary Drinkard 




Ineffective counsel (did not bring forward evidence of 
alibi); retried and acquitted 

W 

wm 

Peter Limone 





W 

m 

Albert Buitell 

1987 

2000 

LA 

Prosecutorial misconduct, insufficient evidence and 
exonerated by DNA evidence. 

W 


Michael Graham 



LA 

Prosecutorial misconduct, insufficient evidence and 
exonerated by DNA evidence. 

w 

m 

Frank Lee Smith 



m 

False eyewitness testimony. Exonerated by DNA 
evidence and died prior to exoneration on death row. 

B 


William Nieves 

1994 

2000 

m 

Ineffective assistance of counsel, false testimony, 
evidence withheld bv prosecution 

L 

89 

Earl Washington 

1984 


m 

Mental retardation, false confession and exonerated by 
DNA evidence 

B 

S8 

JoseohNahume Green 


IKnriTi^H 

FL 


B 

87 

Eric Clemmons 



MO 


B 


Steve Matmins 

1993 


IL 

False iail bouse snitch testimony 


85 

Al&ed Rivera 

1997 



Jury did not hear key evidence, false testimony by co- 
defendant: retried and found not guilty 

L 

84 



1999 



B 

83 

Clarence Dexter, Jr. 

1991 

1999 


Ineffective assistance of counsel prosecutorial 
misconduct and expert testimony overstated 

W 

82 



1999 

IL 

Police misconduct; exonerated bv DNA evidence 

B 

KIM 



1999 

OK 

Exonerated bv DNA evidence 

W 

Rim 



1999 

IL 

DNA evidence excluded him. questionable testimony 

B 

79 

Anthony Porter 

1983 

1999 

EL 

Police misconduct (forced confession), mental 
retardation 

B 

78 

Shareef Cousin 

1996 

1999 

LA 

Improperly held evidence and prosecutorial 
misconduct 

B 

77 

Curtis Kvles 

1984 


LA 

Prosecutorial mt.sconduct, withheld evidence 

B 

m 

Robert Lee Miller, Jr. 

1988 

1998 

OK 

Exonerated by new DNA evidence, which pointed to 
someone else 

B 
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75 

Randall Padgett 

1992 

1997 

miii 

Excu^amry DNA evidence suppressed by 

DTOsecutors; acouitted at retrial 

W 

74 

Robert Hayes 

1991 

1997 

FL 

Faulty identification of semen DNA evidence; hair 
found on victim was not Haves’. 

B 

73 

Beniamin Harris 



WA 

Tnrjympetent counsel, mental illness 

B 

72 

Ricardo Aldape Guerra 

1982 

1997 

TX 

Prosecutorial misconduct and police misconduct, 
ethnic discrinunation 

L 

71 

Carl Lawson 

1990 

1996 

IL 

Inadequate counsel (conflict of interest); retried and 
acouitted 

B 

70 

Troy Lee Jones 




Ineffective assistance of counsel 

B 

m 




m 

Police misconduct (questionable “confession”) and 
insufficient evidence 





1996 

NV 


L 

67 

Dennis Williams 

1979 

1996 

IL 

Prosecutorial misconduct, police misconduct, peijured 
testimonv. new evidence and exonerated bv DNA. 

B 

66 

Vemeal Jimerson 

1985 

1996 

IL 

Prosecutorial misconduct, police misconduct, perjured 
te-stimonv. new evidence and exonerated bv DNA 

B 

65 

Sabrina Butler 




Prosecutorial misconduct; trial irregularities 

B 

64 

Aleiandro Hernandez 

1985 

1995 


Prosecutorial misconduct, exculoatorv DNA evidence 

L 


Rolando Cruz 


1995 

IL 


L 


Robert Charles Cruz 


1995 


False testimonv bv convicted burglar and drug dealer 

L 

61 

Adolph Munson 

1985 

1995 

OK 

Prosecutorial misconduct (suppression of exculpatory 
evidence) and false expert witness testimony; acquitted 
at retrial 

B 

m 

Joseph Bunows 

1989 

1994 

BL 

Prosecutorial misconduct, police misconduct and false 
testimonv (police coercion) 

W 

EM 

Andrew Golden 

1991 

1994 

FL 

Insufficient evidence 

W 

m 

Muneer Deeb 

1985 

1993 

TX 

Ineffective assistance of counsel and in^oper 
evidence, false iaiJhouse informant testimonv 

0 

m 

James Robison 

1977 

1993 

nn 

Improper testimony of alleged accort^lice; retried and 
found not guilty 

w 


Gresorv R. Wilhoit 


1993 

p)« 

Ineffective assistance of counsel (alcoholism) 

w 

■ 

Walter McMillian 

1988 

1993 

b 

Racial discrimination, prosecutorial misconduct and 
oeriured testimonv 

B 

EM 

Federico Macias 


1993 

II 

Ineffective counsel: iailhouse snitch testimonv 


BM 



1993 




a 

Jay C. Smith 

1986 

1992 

PA 

Prosecutorial misconduct: false testimony, withheld 
evidence 

w 


Charles Smith 

1983 

1991 

IN 

Ineffective counsel, Questionable testimony 

B 

50 

Bradley P. Scott 

1988 

1991 


Inconsistent witness testimony 

w 

a 

Gary Nelson 




Prosecutorial misconduct, inadequate representation, 
exculpatory evidence 

m. 

a 

Jimmy Lee Mathers 

1987 



State Supreme Court reversed due to insufficient 
evidence 

w 


Dale Johnston 





w 

46 

John Skelton 




Insufficient evidence linking him to the crime 

w 
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insttuctions; retried and acquitted 


Prosecutorial misconduct, false testimony, racial 
(fiscrimination 


False testimoi^, jailhouse snitches, judicial 

misconduct 

Prosecutorial misconduct and false testimony; retried 
and found not guilty 


Questionable tesmnosy, inadequate assistance of 
counsel; acquitted at retrial 



Periured testimony {lailhousc inKoraant 


False confession and witness testimony; ineffective 
counsel; retried and found not guilty 


Prosecutorial misconduct 


Not conpetent to stand trial and cause of death 

accidental 

Prosecutorial misconduct 


False testimony, inappropriate evidence; acquitted at 

retrial 

Retrial ordered because of jury selection 
iiregularitiw. Charges dropped because key witness 
refused to testify at new trial 
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10 


1974 

WESSMH 

mm 


B 

9 

Clarence Smith 

1974 

1976 

EESlil 

False tretimonv and uolicc misconduct 

W 

8 

Ronald Keine 

1974 


ESOH 


W 

7 

Richard Greer 

1974 

1976 



w 

6 

Thomas Giadish 

1974 

■ESI3B 



w 

i 5 






w 

4 

Freddie Pitts 

nm 


m 


B 

3 

Wilbert Lee 


■m 

m 

Incompetent counsel, &lse testimony and prosecutorial 

misconduct 

B 

2 

Samuel Poole 


1974 


Incotnuetent counsel, prosecutorial misconduct 

B 

1 

David Keaton 

1971 

1973 

FL 

Police misconduct (coerced confession); nustaken 
identification 

B 


Note: Many of those released from death row will have mult^le factors contributing to their release. Error 
factors compiled by ACLU Capital Puniskmeni Project, based upon Death Penalty Information Center 
(DPIC) data. 

Source: DeaA Penalty Information Center (DPIC). DPIC used a number of resources when first developing the 
above list. The earlier cases are based heavily on the work of Hugo Adam Bedati and Michael L Radelet. 
(See also. Radelet, Michael et al, "Prisoners released jrom death rows since 1970 because of doubts 
about their guilt”; J 3 Thomas M. Cooley Law Review 907 (199€)). 
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At Issue 

• Compensatioii 

Very few of these innocent people who spent considerable time on death row received any type of 
compensation after feeir release. What condensation is fair to give to innocent persons wrongfiilly sentenced 
to death? Should state court systems have to pay for their errors? Should state legislatures be mandated to set 
up a coiTdensatory' fund to pay to such innocent persons? 

• Official Malfeasance 

In several of these cases, defense attorneys, prosecutors, expert witnesses, police officers, judges and others 
have either not performed their duties adequately, or feey engaged in official misconduct or worse. What type 
of punishment, if any, was assigned in such cases? Should court officials be teld accountable fox work 
product - or lack thereof - which sent an innocent person to deadi row? And, in such cases, who would 
provide the oversight? 

• Moratorium 

Clearly there is no one easy-fix solution to properly address the volume of problems, which exist in our 
country’s death penalty system(s). Ninety-nine innocent men and one innocent woman were set to be 
executed in our country, but because of the work of some eager students, journalists, or dedicated lawyers, 
were saved. Who knows how many innocent men and women on our country’s death rows were not so 
fortunate? The only courageous solution to prevent (additional) innocent people from being executed is for 
state leaders to call for moratoriums on all executions within their states while the error fector issues are 
addressed. 
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NEWS RELEASE NEWS RELEASE NEWS RELEASE NEWS 

Innocents Saved from Death Row Join Lawmakers to 
Promote Study into Reducing the Risk of Death Penalty Mistakes 

FOR IMMEDIATE RELEASE Contact: Gabe Rottman 

Wednesday, June 12, 2002 (202)675-2312 

WASHINGTON - Three innocent men, recently exonerated and released from death row, today joined with 
lawmakers here to promote an independent federal stiKiy into potentially widespread incidences of innocent men and 
women being put to death by a faulty capital punishment system in America. 

" Weie it not for the persistence of my family, I would never see die outeide of a prison. I know first-hand that the 
system doesn't work," said Ray Krone, who became the 100th exoneree in March. "Congress needs to act now to 
prevent other innocent Americans from facing the injustice that I have witnessed." 

Floridian Juan Melendez who spent seventeen years on death row before finally being exon^ted and Kurt 
Bloodsworth, a Maryland man who was sentenced to die based solely on circumstantial evidence, both joined Krone 
at the hearings. 

The exonerees timed their trip to Washington to coincide and draw attention to a hearing in the Constitution 
Subcommittee of the Senate Judiciary Committee examining ways to reduce the risk of innocent persons being 
executed in America. Sen. Russell Feingold (D-WI), who chairs the subcommittee, has introduced legislation that 
would impose a moratorium on the federal death penalty and empanel a national, independent commission to 
investigate flaws in the system that allow innocent persons to be sentenced to death. 

Sen. Feingold’s bill, called the “National Death Penalty Moratorium Act of 2001” (S. 233) will be discussed at the 
hearing along with the recommendations of a Governor’s Commission in Illinois. The Illinois commission was 
formed by Republican Gov. George Ryan after 13 inmates were found to be innocent and released finm death row in 
quick succession. Gov. Ryan also declared a moratorium on executions in his state. The commission recommended 
85 sweeping changes to state’s use of the death penalty, including reducing the number of coital crimes and 

beefing up competent counsel protections. 

Democratic Gov. Parris Glendening of Maryland followed suit in May, declaring a moratorium and appointing a 
panel to study the fairness of his state’s death penalty. Supporters of the federal legislation, including foe American 
Civil Liberrt^ Union, also upped the intensity of their advocacy last month after Pennsylvania inmate Thomas 
Kimbell became foe 101 person to be saved from death row since the death sentence was reintroduced in 1976. The 
ACLU sponsored the exoneree trip to Capitol Hill. 

“Die govenunent is losing in the ultimate zero-sum game,” said Rachel BCing, an ACLU Legislative Counsel. “In the 
life and death questions posed by the death penalty, the state does not get another chance to make right when they kill 
the wrong person. Legislation is needed to prevent further tragedy.” 

Krone, Melendez and Bloodsworth will be available for media interviews on June 12 
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Brief Case Histories on Krone, Melendez and Bloodsworth 


Ray Kroae 

Ray Krone was convicted and sentenced to death in 1992 based solely on mistaken expert testimony that claimed his 
teeth matched bite marks on the victim’s body. The rest of die evidence against him was circumstantial at best, 
utterly inconclusive at worst. 

He was only exonerated after a DNA test showed the oth^ piece of ph>^ical evidence — saliva left at the crime scene 
by the real killer - could not have been from Krone. Had he lived in a jurisdiction that did not allow death row 
inmates access to DNA evidence. Krone would most likely have been executed for a crime he did not commit. 

Juan Melendez 

Melendez was convicted solely on the testimony of two felons, one of whom was actually a co-defendant who 
received a dramatic reduction in his sentence for his cooperation and then offered dubious testimony on the witness 
stand. No physical evidence connected Melendez to the murder; 10 witnesses repudiated under oath the evidence of 
the two felons and another man repeatedly confessed to the murder. 

Despite the obvious holes in Melendez’s prosecution, he spent 17 years on death row before repeated appeals and new 
exculpatory evidence finally forced his exoneration and release. 

Kirk Bloodsworth 

BCirk Bloodsworth was sentenced to death based on deceptive circumstantial evidence that, when the facts came to 
light, turned out to be innocuous. Bloodsworth was accused of the violent murder of a young girl. An anonymous 
caller told police diat he had been seen with the girl on the day of the crime. Bloodsworth was then identified from a 
police sketch, acquaintances told investigators that he said he had done .something “terrible” that day that would affect 
his marriage, he identified the murder weapon during interrogation even though nothing had been publicized and a 
footprint near the body vaguely matched Bloodworth’s shoe size. 

In the end, hard-won DNA evidence conclusively showed that Bloodsworth could not be the murderer and he was 
exonerated. As for the evidence at the trial, his identification of the murder we^on arose out of the fact that it was 
sitting on the table next to him during the interrogation - and the “terrible” thing diat was to affect his marriage was 
him neglecting to buy his wife the tstco salad he had promised her earlier in the day. 
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Myths About the Death Penalty in America 

Myth'. Access to DNA testing would solve the problem of executing innocent people. 

While access to DNA testing is critical, DNA is not relevant to every capital case and is only responsible for 12 of the 
101 death row exonerations since 1973. In many cases freedom came with the exposure of prosecutorial 
misconduct, incorrect testimony by “expert” witnesses, false eyewitness testimony, felse testimony by jailhouse 
informants or false confessions coerced by the police. 

Myth : The release of innocent people from death row shows that the system is working. 

Many exonerees only survived death row because of the work of advocates outside of the system, including reporters, 
movie producers and college students. If the system had been left to its own devices these innocent people would 
have been executed. 

For example, Anthony Porter was one of several death row inmates freed by journalism students at Northwestern 
University. Porter was scheduled to die before the class that eventually proved his innocence even began its work. He 
was granted an elevenili-hour stay of execution after questions about his mental ability were raised; Porter had an IQ 
of 5 1 . It was only this stay that allowed the students at Northwestern to prove his innocence in time to prevent his 
execution. 

The system must not depend on outsiders to correct its errois. We ought to enact a moratorium on executions while 
we find out how to keep the system from executing uuioccut people. 

Myth: The death penalty system is only flawed at the state level; the federal death penalty is imposed without error. 

In reality, it is more than likely that the death penalty is flawed on both the state and federal level. 'Three and a half 
percent of the people the Attorney General has attempted to execute have been innocent. And, in but one example of 
state-level problems, Illinois - where a moratorium was imposed after it was found that more people on death row 
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were innocent than had been executed — has an error rate of at i^st 4.5 percent. 

The reasons behind mistaken death sentences apply equally in both state and federal courts. Inaccuracies inherent in 
eyewitness testimony remain whether tliat testimony is given in federal or state court, “expert” witnesses can be as 
incorrect in federal court as in state court, jailhouse informants are just as likely to lie to save themselves in federal 
court as they have been in state courts... ^ 

Indeed, the very first person sentenced to death in a federal case since the reinstatement of the federal death penalty in 
1 9S8 has a compelling claim to innocence. David Ronald Chandler was convicted on the testimony of Charles Ray 
Jarrell, a prime suspect in the same crime vrith whom the government made a deal in exchange for testimony against 
Chandler. Jarrell has since recanted the testimony that sent Chandler to federal death row even though doing so has 
exposed him to the risk of execution. 
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“Reducing the Risk of Executing the Innocent: 

The Report of the Illinois Governor’s Commission on Capital Punishment” 
Wednesday, June 12, 2002 


Chairperson Feingold, distinguished members of the United States Senate: 

It is an honor to be here before you this morning to discuss the work of Governor Ryan’s 
Commission on Capital Punishment. As you know, the Commission engaged in 
extensive research and analysis of Illinois' capital punishment system from initial police 
investigation through trial, appeal and post-conviction review. My name is Matt 
Bettenhausen. I am the Deputy Governor for Criminal Justice and Public Safety and I 
served both as a member and as Executive Director of Governor Ryan’s Commission on 
Capital Punishment. 

The Governor’s Commission on Capital Punishment’s report contains 14 chapters that 
order the recommendations from police and pretrial investigations all the way through the 
post-conviction and more general and fimding recommendations. The report also 
contains a short Appendix, which is boimd with the Report, and a longer Technical 
Appendix, which has been separately bound as Volume II of this Report. The separately 
bound Technical Appendix contains complete copies of the research reports initiated at 
the request of the Commission, data tables displaying information collected on the cases 
in which individuals have been sentenced to death row in Illinois, and supplementary 
materials, from Illinois and elsewhere, such as jury instructions. The report includes the 
following introduction and background information concerning the commission’s work: 

“Governor Ryan imposed a moratorium on capital punishment in Illinois on January 31, 
2000. The moratorium was prompted by serious questions about the operation of the 
capital punishment system in Illinois, which were highlighted most significantly by the 
release of former Death Row inmate Anthony Porter after coming within 48 hours of his 
scheduled execution date. Porter was released from death row following an investigation 
by journalism students who obtained a confession from the real murderer in the case. 
The imposition of the moratorium in Illinois sparked a nation-wide debate on the death 
penalty. A number of states embarked on detailed studies of their capital punishment 
systems, or proposed moratoria of their own.' 

The Commission on Capital Punishment was appointed by the Governor on March 9, 
2000 to advise the Governor on questions related to the imposition of capital punishment 
in Illinois. Commission members represent some of the diverse viewpoints in the state 
on the issue of capital punishment. Some members publicly opposed capital punishment 
under any circumstances, while others support capital punishment. 
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The Executive Order issued by the Governor described the duties of the Commission as 
follows: 

A. To study and rewewtte administration of the capital punishment process in Diinois 
to determine why that process has failed in the past, resulting in the imposition of 
death sentences upon innocent people. 

B. To examine ways of providing safeguards and making improvements in the way law 
enforcement and the criminal justice system carry out their responsibilities in the 
death penalty process - from investigation through trial, judicial appeal and 
executive review. 


C. To consider, among other things, the ultimate findings and final recommendations of 
the House Death Penalty Task Force and the Special Supreme Court Committee on 
Capital Cases and determine the effect these recommendations may have on the 
capital punishment process. 

D. To make any recommendations and proposals designed to further ensure the 
application and administration of the death penalty in Illinois is just, fair and 
accurate. 


The Governor’s moratorium on the imposition of the death penalty in Illinois continued 
in effect during the pendency of the Commission’s deliberations, and is still in effect. 
This Report summarizes the Commission’s recommendations and findings following its 
examination of capita! punishment in Illinois. 


Organization of the Commission’s work 

In order to accomplish the goals set forth in the Governor’s executive order, the 
Commission initiated efforts to gather information, to assess the capital punishment 
system in Illinois and to develop suggested recommendations. The Commission’s work 
encompassed nearly 2 years of concentrated study and discussion. 

The Commission divided itself into subcommittees to examine specific issues in detail. 
The Commission convened as a whole at least once per month for day long meeting, and 
while its subcommittees met monthly as well throughout its review period to intensively 
study the questions posed about capital punishment and to develop specific suggestions 
for changes to the system. Public hearings were held in August, September and 
December of 2000 in both Chicago and Springfield to solicit input with respect to 
concerns about the capital punishment system from members of the general public.* The 
Commission met privately with representatives of surviving family members of homicide 
victims in order to understand concerns about capital punishment from this perspective. 
Private meetings also occurred with some of the thirteen men released from death row in 
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Illinois in order to gain a better perspective on flaws in the system. Other meetings were 
also conducted with those who had specific recommendations to correct flaws in the 
system and improve the quality of justice in Illinois. 

Commission memberl revised recommendations contained in written reports Irom 
other groups that had already studied the system, including the Special Supreme Court 
Committee on Capital Cases and the Senate Minority Leader’s Task Force on the 
Criminal Justice System. The Commission also benefitted from information in other 
reports, such as the Report from the Task Force on Professional Practice in the Illinois 
Justice System.^ In addition to reviewing Illinois materials, the Commission also had the 
opportunity to review recommendations from other jurisdictions, including public reports 
issued by other states and public inquiries by several Canadian provinces into cases of 
wrongful conviction. The Commission also conducted its own research to develop 
suggestions for improvements. Those research efforts included: 

'■ An intensive examination of the cases involving the thirteen men released from death 
row.-* 

2. A broader review of the more than 250 cases in which a death penalty has been 
imposed in Illinois since 1977. 

3. Special studies by researchers on victim issues in the death penalty process and a 
separate study on the impact of various factors on the death sentencing process. 

4. A review of death penalty laws in the 37 other death penalty jurisdictions related to 
several issues, including eligibility factors, mitigating factors, and jury instructions. 

5. Solicitation of views from various experts in particular areas of concern, such as 
police practices and eyewitness testimony. 

6. An analysis of efforts in other jurisdictions to address specific or systematic problems 
relating to death penalty prosecutions. 

These research efforts underpin many of the recommendations in this Report. 


The Illinois death penalty statute and its history 

In 1972, the United States Supreme Court found that state schemes for imposing the 
death penalty were unconstitutional. States were forced to re-evaluate the imposition of 
the death penalty in their respective Jurisdictions in order to comply with the 
constitutional mandate imposed in Furman v. Georgia , 408 U.S. 238, 92 S. Ct. 2726 
(1972.) Following the Supreme Court’s decision in Furman, the imposition of the death 
penalty in Illinois was also precluded. See Moore v. Illinois, 408 U.S. 786, 92 S.Ct. 2562 
(1972). 
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Illinois revised its death penalty scheme, contained in Ch.38, par. 1005-8-lA, in 1973.^ 
The original scheme contained six eligBrility factors*, and provided that the decision 
about whether to impose a death sentence would be handled by a three-judge court. The 
original scheme also’'pr6vI3ed for an appellate process which began, as with other 
criminal appeals, with the appellate court’ This death penalty scheme was found 
unconstitutional by the Illinois Supreme Court in Rice v. Cunningham, (61 111. 2d 353, 
336 N.E. 2d 1 (1975)) both for its requirement of a three judge panel, which the Court 
held would divest the individual judges of their constitutional authority to decide cases, 
and for its appeal process imposing an intermediate level of review, which the Court held 
would violate those provisions of the 1970 Constitution which required a direct appeal to 
the Supreme Court in death penalty cases. 

A new death penalty statute was enacted in 1977, which developed the basic structure 
that is in use today. The 1977 Act authorized the imposition of the death penalty when a 
first degree murder involved any one of seven eligibility factors. The original statute 
included among its eligibility factors the murder of a peace officer or fireman, murder of 
an employee of the Department of Corrections or of someone present in the institution, 
multiple murders, murder in the course of hijacking, contract murder, murder in the 
course of one of nine enumerated felonies and the murder of a witness in a prosecution or 
investigation of the defendant. 

Under the 1977 Act, a death penalty hearing only occurs ‘Svhere requested by the State.”* 
The death penalty hearing, often referred to as the “sentencing phase” of the trial, occurs 
following the defendant’s conviction for first degree murder. The sentencing phase of the 
trial usually occurs in two distinct phases: the eligibility phase and the 
aggravation/mitigation phase. During the eligibility phase, the prosecution must establish 
either before the jury or the judge proof beyond a reasonable doubt that one of the 
eligibility factors is present. The prosecution must also establish that the defendant is 
eighteen years of age, as Illinois prohibits the imposition of the death penalty on those 
under eighteen. When the jury (or the judge in a bench sentencing) determines that the 
defendant is eligible for the death penalty, the aggravation/mitigation phase contmer.css. 
During the aggravation/mitigation phase, the prosecution presents information to the jury 
or the judge which it believes warrants the imposition of the death penalty in a particular 
case. The defendant presents information in mitigation, or which he or she believes 
establishes reasons for not imposing the death penalty in a particular case.’ 

Under Illinois law, the jury imposes tlie death penalty unless it finds sufficient mitigation 
to preclude the imposition of the death penalty. Once the jury imposes the death penalty, 
the Illinois Constitution and court rule require a direct appeal to the Illinois Supreme 
Court. 

Amendments to the 1977 Act followed shortly. In 1982, the General Assembly added a 
new eligibility factor, which provided that death could be imposed if the victim of the 
murder was under 16 years of age and the murder was committed in a brutal and heinous 
manner,*® The legislature subsequently amended this provision to lower the threshold 
age for the victim from 16 to 12, and to amend the eligibility factor to authorize the death 
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penalty where the victim was a witness and the murder was intended to prevent the 
person from testifying or assisting in any prosecution or investigation of either the 
defendant or another.' ' During the remainder of the 1980's, additional amendments to the 
statute were prompted by the rewrite of sections of the criminal code. 


Beginning in 1989, however, amendments to the death penalty statute began to broaden 
the scope of factors making a defendant eligible for the death penalty. At present, the 
Illinois statute contains 20 separate eligibility factors which may result in the imposition 
of the death penalty. In the spring legislative season of 2001, the legislature enacted HB 
1812, which added a 21** eligibility factor. That bill was vetoed by the Governor.'^ 
During the fall session of the legislature in December of 2001, the legislature passed 
House Bill 2299, enacting new anti-terrorism provisions. Among other things, the bill 
added a death penalty eligibility factor for a first degree murder resulting from a terrorist 
act. The bill was vetoed by the Governor in February of 2002 and returned to the 
legislature with amendments to its other provisions.''* 


Recent changes to the death penalty process in Illinois 

Prompted by the release of 1 3 men from death row over a period of little more than 1 0 
yeais, various groups began to examine the death penalty process in Illinois. 
Simultaneous examination of the capital punishment system was conducted by a special 
Supreme Court Committee, a Senate Task Force, a House Task Force, and several private 
groups, such as the Chicago Council of Lawyers. 

Special Supreme C o urt Committee 

The Illinois Supreme Court appointed a Special Committee on Capital Cases, composed 
of experienced Illinois trial court judges from around the state. The Committee issued a 
preliminary report in 1999, conducted public hearings in Chicago and Springfield in 
1999, and issued a report containing its Supplemental Findings and Recommendations in 
October of 2000. The recommendations from the Committee covered a wide range of 
issues, including the qualification of counsel for capital oases, new discovery rules, new 
capital case procedures, and new standards for discovery of DNA evidence. Most of 
these recommendations were enacted into Rules by the Supreme Court, effective March 
1, 2001.'" The Commission considered many of the observations made by the 
Committee, and has made a number of recommendations based upon those findings in 
this Report. 

Senate Minority Leader’s Task Force on the Criminal Justice System 
Senate Minority Leader Emil Jones appointed a task force consisting of legislative 
leaders, state and federal judges, prosecutors, public defenders and the private bar to 
make specific recommendations for improvements to the criminal justice system in 
Illinois. The March, 2000 report of the task force covered issues relating to qualification 
of counsel, police practices (including addressing the question of whether or not to 
videotape interrogations), and prosecutor misconduct. Although none of the 
recommendations advanced by the Task Force have been enacted into law, a number of 
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legislative proposals embodying many of the proposals have been introduced in both the 
Illinois House and Senate. The Commission separately considered many of the 

recommendations made by the Task Force. 

. . .. — 

House Task Force As of December 31, 2001, the House Task Force has not yet issued 
its vnitten report. 


Research initiated by the Commission 

Although tlie Commission members benefitted from :he work ui.dertaken by other 
committees and task forces, the Commission initiated its own research into issues of 
concern. The Commission’s research initiatives included efforts undertaken by 
Commission members themselves, staff research, and specific studies the Commission 
requested be conducted by other researchers. This section summarizes some of the more 
significant research efforts. 

Cases involving the thirteen men released from Death Row 

Commission members studied these cases intensively. The review effort included not 
only reading the reported decisions, but in some cases consulting with the attorneys who 
handled the underlying case and/or reviewing specific materials related to the case. This 
intensive review enabled the Commission to develop a framework for identifying specific 
topics that were of particular concern, and guided much of the ultimate research. 

Review of cases in which a death sentence was imposed. 

Since Illinois reinstated its death penalty in 1977, more than 275 individuals have been 
sentenced to death. Of that number, approximately 160'® are currently on death row. 
Twelve inmates have been executed under the current statute, and thirteen released from 
death row. Of those individuals who have been sentenced to death in Illinois, there are 
over 250 proceedings in which there has been at least one reported Illinois Supreme 
Court decision.'^ 

Commission members believed that in addition to the intensive review undertaken of the 
cases in which inmates were released from death row, some broader overview was 
warranted of all cases in which a death penalty had been imposed at some point in the 
criminal justice process. In order to accomplish this task, a group of volunteers attorneys 
was organized to review the case opinions, and to provide information to the Commission 
staff with respect to factual details. Information provided was then verified for accuracy 
by Commission staff. Further description of the case review project and the data 
collected from it is contained in the Techrucal Appendix to this Report. 

Examination of laws of other states with the death penalty 

Presently, 37 states and the federal government have a death penalty. At the outset, it 
was apparent that the Commission could benefit from understanding the procedures in 
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other states. To that end, statutory provisions were collected** from most states in the 
following areas: 

• Definition of capita! murder and corresponding aggravating factors 

• Statutory mitigSting iaclors 

• Jury instructions in specific areas, including consideration of 
aggravating/mitigating factors, eyewitness testimony, accomplice testimony, in- 
custody informant testimony 

• Post-conviction provisions 

• Clemency proceedings 

• Proportionality issues 

The Commission also benefitted from the willingness of officials from other states to 
share information about the operation of certain aspects of their death penalty 
proceedings. In some limited and specific areas, research of decisional law from other 
states was also undertaken. 

Sentencing Study 

Early in its process, the Commission heard presentations on the issue of proportionality 
and the potential impacts of race in decision making as it relates to the death penalty. 
Most stales which conduct proportionality reviews, such as New Jersey, Nebraska, and 
Georgia, require the collection of extensive factual information from the trial court level. 
This data permits an examination of proceedings at every stage in tlie process, from 
charging decision through sentencing, and enables the reviewing court or researchers to 
identify trends. 

Unfortunately, Illinois does not systematically gather this type of data. Commission 
members found their efforts to come to grips with the complexities of the death penalty 
system circumscribed by a lack of reliable information that would provide insight into the 
range of issues occurring in death penalty cases. There is no state-wide database which 
would enable an examination, for example, of charging decisions by prosecutors. Even 
with new Supreme Court mles which require the filing of a notice of intent to seek the 
death penalty, information is still not collected in any regularized fashion to document 
decisions that are made in the process. More important, to be truly valuable, information 
needs to be collected not only on death penalty cases, but also on all murder cases in 
which the death penalty is not sought or imposed in order to comparatively examine and 
review death penalty decisions and the process itself. 

The Commission also became acquainted with a number of academic studies which 
pointed to extra-legal influences in the death sentencing process. Some of those studies 
examined the impact of race on the ultimate question of who was sentenced to death, and 
most have found that defendants who kill white victims are much more likely to receive a 
death sentence than those who kill black victims. Others examined geographic dispari ties 
in the death sentencing process. Assessing the degree to which such factors were present 
in Illinois appeared to Commission members to be an important task. 
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In view of the lack of existing data, and in view of the complexities in undertaking a 
global study of this type even with complete data, the Commission elected instead to 
initiate a more focused inquiry. 

rr: ■ ■ ' — **% 

The study of Illinois sentencing decisions, completed by Drs. Pierce and Radelet, had 
several purposes. First, it resulted in the creation of a database combining sentencing 
data and victim data which should enable further study by scholars. Second, it was also 
intended to assess the degree to which extra-legal factors, such as race or geographic 
location, influenced sentencing decisions in Illinois. Finally, it also was intended to 
assess, in a limited way, the degree to which the death penalty was being applied to the 
‘worst’ offenders, as opposed to being applied haphazardly. 

A complete discussion of the methodology of the study and its results is contained in the 
separate report by Drs. Pierce and Radelet.'* 

Results of the research 

While the research results are discussed in more detail throughout this Report, there are 
several key facts which emerged from the research described above. 

Thirteen released death row inmates 

Commission members found a number of common themes in these cases, which provided 
a framework for analyzing the remaining cases in which the death penalty has been 
imposed. All 13 cases were characterized by relatively little solid evidence coimecting 
the charged defendants to the crimes. In some cases, the evidence was so minimal that 
there was some question not only as to why the prosecutor sought the death penalty, but 
why the prosecution was even pursued against the particular defendant. The murder 
conviction of former death row inmate Steven Manning was based almost completely 
upon uncorroborated testimony of an in-custody informer. No physical evidence linked 
Manning to the murder he was said to have committed, nor was there any solid 
corroboration of the alleged statements he made admitting to the murder. Gary Gauger 
was convicted in McHenry County of the double murder of his parents even though no 
physical evidence at the scene linked Gauger to either murder, nor was there any 
satisfactory explanation of a possible motive. The primary evidence against Mr. Gauger 
were statements, allegedly made by Gauger, that the police claimed were indicative of 
guilt, made during an interrogation that was not memorialized. Gauger denied the 
statements. Following a federal investigation, two other persons were subsequently 
convicted in Wisconsin of murdering Mr. Gauger’s parents. Despite scant evidence, each 
of these cases resulted in a conviction, and a death penalty. 

There were a number of cases where it appeared that the prosecution relied unduly on the 
uncorroborated testimony of a witness with something to gain. In some cases, this was 
an accomplice^®, while in other cases it was an in-custody informant. The “Ford Heights 
Four” case involved the conviction of four men in south suburban Cook County for the 
1978 double murder of a man and a woman. Two of the men, Vemeal Jimerson and 
Dennis Williams, were sentenced to death, while the other two were sentenced to 
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extended prison terms. The primary testimony against the men was provided by their 
alleged accomplice, Paula Gray, who was then 17.^' All four men were ultimately 
released in 1996, after new DNA tests revealed that none of them were the source of the 
semen found in the victim. That same year, two other men confessed to the crime, 
pleaded guilty and wefe sentenced to life in prison, and a third was tried and convicted 
for the crime. 

Former death row inmate Joseph Burrows was convicted in Iroquois county for the 
murder of an elderly farmer based upon the testimony of an alleged accomplice, who 
admitted her own involvement in some of the events. No physical evidence connected 
Burrows with the crime, and he presented alibi testimony from several witnesses. The 
alleged accomplice, Gayle Potter, eventually recanted her testimony implicating Burrows 
and admitted that she committed the murder. There was physical evidence linking Potter 
to the crime scene. 

Testimony from in-custody informants played a significant role in the Steven Manning 
case, described above, as well as the DuPage county case involving Rolando Cruz and 
Alex Hernandez. Hernandez and Cruz were tried separately for the 1983 murder of a 
child. Evidence from in- custody informants was presented against both men at various 
times, including the testimony from another death row inmate who claimed that Cruz had 
made incriminating statements while on death row.^^ DNA testing subsequently 
excluded both Hernandez and Cruz as the source of the semen at the scene. Another man, 
who was in custody on umelated charges in another county, made statements suggesting 
that he had committed the crime. 

There were also several cases where there was a question about the viability or reliability 
of eyewitness evidence. Former death row inmate Steven Smith was convicted and 
sentenced to death based upon the questionable testimony of one eyewitness, testimony 
which the Illinois Supreme Court later found imrehable. Anthony Porter’s convictions 
and death sentence rested primarily upon the testimony of two eyewitnesses, both of 
whom were acquainted with Mr. Porter. Those witnesses later recanted, and another man 
subsequently confessed to the crime for which Mr. Porter was convicted. He entered a 
plea of guilty and is currently serving a prison term for that crime.^^ These cases seemed 
to reaffirm recent academic findings about the potential fallacies of eyewitness testimony. 

At least one of the cases involving a released death row inmate involved a confession 
which was later demonstrated to be false. Ronald Jones made statements to police in 
which he allegedly confessed to raping the victim. Jones later indicated that the 
statements were made as a result of coercion by the police. DNA testing which occurred 
after Jones had been convicted and sentenced to death established that he could not have 
been the source of the semen recovered from the victim. 


Other Death Penalty cases 

The broader review of the more than 250 cases in which a death penalty has been 
imposed^’' revealed some areas for concern. Overall, more than half of all of these cases 



89 


were reversed at some point in the process “ Most of the reversals occurred on direct 
appeal, with roughly 69% of the reversed cases falling into this category. Of the cases 
reversed on direct appeal, almost 58% of those were reversed on sentence only, and not 
on the underlying mufder'cffiviction. 

Reasons for case reversals varied widely. A signiicant number of cases were reversed 
based upon legal issues that had little to do with the conduct of the trial itself Both the 
United States Supreme Court and the Illinois Supreme Court have, from time to time, 
announced new rules of law that resulted in reversal of a number of cases that had been 
pending on appeal. In a number of cases, the Illinois Supreme Court decided that under 
the facts of that particular case, the death penalty was excessive. In a similar number of 
cases, the Court found that the prosecution had failed, for one reason or another, to 
establish that the defendant was eligible for the death penalty under the statute, and 
reversed the sentence. There were also a number of cases reversed on issues pertaining to 
the defendant’s fitness for trial, based upon the claim that the defendant had been 
administered small quantities of medication during his pre-trial incarceration. When 
other legal issue related reversals are included, these factors explain some 17% of 
reversals. 

The remainder of the reversals stemmed from the conduct of either the prosecutor, 
defense counsel or the trial judge. 

Following reversals, many defendants were sentenced to life in prison, or a prison tenn 
long enough that it was the fiinctional equivalent of a life sentence. About 38% of those 
defendants whose cases were reversed were sentenced to life or prison terms exceeding 
60 years. Some 25% were resentenced to death, and over 20% of the cases in which 
there has been a reversal are still pending at some point in the process of resentencing.^^ 

Outside of the cases involving the 13 men released from death row, cases in which a 
death sentence is imposed based upon a single eyewitness, an accomplice or an in- 
custody informant without some kind of corroboration are more I'sre. In many of the 
cases where a defendant has been sentenced to death, there is some kind of forensic 
evidence — such as fingerprint evidence, DNA evidence and so forth— which links the 
defendant to the crime. 

Included among these cases are a small subset often referred to in media reports as the 
“Death Row Ten.”^’ The most common characteristic shared by these cases is the 
allegation of excessive force by police officers to extract a confession. In some of these 
cases, the confession represented the most significant piece of evidence linking the 
defendant to the crime. Judicial proceedings and review continue in most of the “Death 
Row Ten” cases. Comment on pending proceedings is not appropriate. It is hoped that 
the judicial review of these cases will be expeditious and thorough. However, in light of 
the recommendations contained in this report, these cases should be closely scrutinized 
by the courts, and, if necessary, the Governor, to insure that a just result is reached. 
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Victim issues 

Commission members believed it important to consider the impact of the criminal justice 
system on the surviving family members of homicide victims, and to imderstand their 
perspective on issues related to the death penalty. It is fair to say that, like the general 
public, there is a diversity o!" viewpoints among surviving family members about the 
death penalty. However, it became clear that there were some unanswered needs that 
should be addressed by prosecutors, courts and our social service network. 

It was the view of many Commission members that more attention should be given to the 
special needs of family members of a murder victim during the time period immediately 
following the event, including grief counseling. Information and assistance in such 
matters as obtaining a death certificate, making insurance claims, obtaining Social 
Security benefits, tax liability and other fiscal matters relating to eligibility for benefits 
for a family in such a tragic situation should be provided expeditiously. 

In addition to hearing views from a number of surviving family members of homicide 
victims, the Commission also requested several studies to assess different facets of this 
issue. These studies were completed at the Commission’s request by the Illinois Criminal 
Justice Information Authority (the Authority)^* during the fall and winter of 2001-2002. 
Results from all of these studies are discussed in detail in Chapter 14 of this Report. The 
initial study^’ summarized national research evaluating the needs of crime victims and 
assessing the effectiveness of victim assistance programs. It also reported on specific 
research that the Authority had recently completed with respect to intimate partner 
homicides in Chicago, and the Authority’s evaluation of the Cook County Victim 
Witness Program. Finally, it commented upon the Authority’s process to define a plan 
for investigating the sufficiency of services delivered to crime victims. 

As a follow up to this research, the Authority convened a special series of focus groups of 
the family members of homicide victims in order to elicit views about their experiences 
with the criminal justice system. Focus groups were conducted in both Chicago and 
Springfield, and participants’ views were elicited through the assistance of a trained 
facilitator. The Authority’s report^® provided helpful insights into the challenges facing 
surviving family members of homicide victims as the criminal case progresses through 
the system. 

In its third and final report^', the Authority provided a summation of a panel discussion 
involving individuals who had been wrongfully convicted, including a number of 
individuals who had been released from death row in Illinois. The wrongfully convicted 
are also victims, and while some of the cases involving the wrongfully convicted have 
generated media attention, less effort has gone into identifying the specific needs that 
should be addressed to assist their re-entry into society following their release from 
prison. 
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Sentencing Study 

The results of the sentencing study “ demonstrates the need for improvements to the 
capital punishment system in Illinois. The study examined first degree murder 
convictions where the defendant was sentenced between 1988 and 1997 throughout the 
state, using data provided the State of Illinois. The examination of the data included 
an assessment as to whether the imposition of a death sentence could be explained best 
by legally relevant factors, such as the fact that a defendant had killed two or more 
persons,^* or whether “extra-legal” factors such as the race of the defendant or victim 
played a role in the death sentencing process. This is the first study of its kind to be 
completed in Illinois in more than twenty years, and it provides firm evidence of potential 
problems with the sentencing process. 

Costs related to the imposition of the death penalty 

Commission members had varying views on the question of whether or not the issue of 
the costs associated with the death penalty should play a role in determinations about its 
efficacy. Some Commission members were of the opinion that if the death penalty is 
viewed as an appropriate societal response to certain types of murder, then the costs 
associated with its implementation were not relevant to the discussion. Other 
Commission members expressed the view that while costs might be unrelated to the 
moral question of whether or not the death penalty was an appropriate remedy, it was an 
important consideration with respect to the allocation of scare resources in the criminal 
justice system. Some Commission members also observed that, in some respects, the 
financial resources associated with implementation of the death penalty might be more 
appropriately spent on addressing the needs of the suniving family members of homicide 
victims. 

While undertaking a detailed study with respect to the costs associated with the death 
penalty in Illinois was beyond the capacity of the Commission, and in light of the 
inherent problems associated with studying the cost issue, initiating research is this area 
seemed unwise. The Commission did identify several studies from other jurisdictions 
which attempted to articulate the cost differential between capital and non-capital murder 
prosecutions.” 


In a moment I will give a review of some of the Commission’s 85 recommendations that 
include the creation of a statewide panel to review prosecutors' request for the death 
penalty; banning death sentences on the mentally retarded; significantly reducing the 
number of death eligibility factors; videotaping all interrogations in homicide cases; and 
controlling the use of testimony by jail house informants and accomplices. 

Illinois’ track record since it reinstated capital punishment in 1977, speaks for itself — 
though it does not speak well for itself. In the past 25 years, thirteen men have been 
exonerated and set free from Illinois’ death row, that number is one more than the 
number of those executed in that same time period. While much has been mentioned of 
the Governor’s Commission, it is also important to recognize that in the interim, the State 
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of Illinois and Governor Ryan have worked to improve the present capital punishment 
system while the moratorium has been in place. For example, in August of 1999, Illinois 
created the Capital Litigation Trust Fimd to provide funds for capital defense. Thus far 
this fund has made over $35 million available exclusively for capital cases in order to 
help ensure that we thdrougffly investigate and try our capital cases correctly in the first 
instance. In addition, Illinois was also one of the first states to provide for post-conviction 
DNA testing. We have passed several pieces of legislation requiring the preservation of 
DNA evidence and we provide statutory compensation for the wrongfully convicted. In 
2000, after declaring the moratorium, Governor Ryan traveled to Washington D.C. to 
testify in support of the Innocence Protection Act and appeared with Senators Leahy and 
Feingold along with Illinois Congressman Ray LaHood and Congressman William 
Delahunt to discuss this legislation. This important Act contains a number of criminal 
justice reforms aimed at reducing the risk that innocent people are executed by affording 
greater access to DNA testing and ensuring better quality legal defense for capital 
defendants. As you know, many of its provisions were modeled after some of the 
reforms enacted in Illinois. 

While we have had some successes in improving our capital punishment system, there is 
still much that must be done. The Governor’s Commission proposes 85 recommendations 
for improving Illinois’ capital punishment system to better ensure that it is fair, just and 
accurate. Despite many of the significant advancements Illinois has already recently 
made, we still have a long way to go. 

Some of the recommendations include: 

• Creating a statewide review panel to conduct a pre-trial review of prosecutorial 
decisions to seek capital punishment. The panel would be comprised of four 
prosecutors and a retired judge. Having 102 separate decision makers in capital cases 
is an invitation for inconsistency. Public pressure to pursue the death penalty in 
smaller or more rural counties can often times cause an elected prosecutor to seek the 
death penalty in a case that would never receive consideration for the ultimate , 
punishment in Chicago or Cook County. In fact, a sentencing study that was 
commissioned by the Governor’s Commission and conducted by Professors Glenn 
Pierce and Michael Radelet did show that defendants in murder trials were over 7 
times more likely to receive the death penalty than those in Cook county. 

• Significantly reducing the current list of death eligibility factors from twenty to five 
including: murder of a peace officer or firefighter; murder in a correctional facility; 
the murder of two or more persons; the intentional murder of a person involving 
torture; and any murder committed by a suspected felon in order to obstruct the 
justice system. 

• Banning the imposition of the death penalty for defendants found to be mentally 
retarded. 
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• No person may be sentenced to death based solely on uncorroborated single 
eyewitness or accomplice testimony or the uncorroborated testimony of jail house 
informants. 

• Recommending other reforms concerning the use of jail house informants who 
puiport to have infonnation about the case or statements allegedly made by the 
defendant, including requiting a preliminary hearing to be conducted by the court as 
to the reliability of such witnesses and their proposed testimony, full-disclosure of 
benefits conferred for such testimony, early disclosure to the defense about the 
background of such witnesses and special cautionary instructions to the jury. 

• Videotaping the statements of defendants and the entire interrogation process in 
homicide cases. 

• Allowing trial judges to concur or reverse a jury's death sentence verdict. This will 
allow the trial judge to take into account potential improper influences such as 
passion and prejudice that may have influenced a jury’s verdict, consider potential 
residua! doubt about the defendant's absolute guilt, consider trial strategies of counsel, 
credibility of witnesses and the actual presentation of evidence, which may differ 
from what was anticipated in making pre-trial rulings in either admitting or excluding 
evidence. 

• The Illinois Supreme Court should review all death sentences to determine if the 
sentence is excessive or disproportionate to the penalty imposed in similar cases, if 
death was the appropriate sentence given aggravating and mitigating factors and 
whether the sentence was imposed due to some arbitrary factor. 

• The report contains several recommendations relating to eyewitness identification for 
procedures that should be required when police conduct a "lineup" or "photospread." 
These recomniendations include: 

> Having someone who is unaware of the suspect's identity conduct tiie lineup, 

> Having police tell the eyewitness that the suspected perpetrator may not be in 
the lineup or photospread. 

> Taking a clear written statement of any statements made by eyewitnesses as to 
the level of confidence they have in identifying a suspect, and 

> When possible, videotaping both the lineup procedures and the witnesses 
confidence statement. 

• Adequate funding to eliminate backlogs and expand DNA testing and evaluation, 
including continued support for a more comprehensive DNA database. 
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• Revise Illinois' complicated and contusing statute so that juries can understand simply 
that they must determine, in light of all the evidence and the mitigating and 
aggravating circumstances, whether the de^ penalty is the appropriate sentence. 

• To eliminate confuMon and improper speculation, juries should be instructed as to all 
the possible sentencing alternatives before they consider the appropriateness of 
imposing a death sentence. 

• Like defendants in any other criminal case, capital defendants should be afforded the 
opportunity to make a statement to those who will be deciding whether to impose the 
ultimate punishment allowed by the state, a sentence of death. 

With these and many other suggested reforms, the Commission believes that Illinois' 
capital punishment system would be more just and better equipped to ensure fair and 
accurate results. However, the report recognizes and the commission members 
unanimously agreed that "no system, given human nature and frailties, could ever be 
devised or constructed that would work perfectly and guarantee absolutely that no 
innocent person is ever again sentenced to death." This report represents the 
Commission's best efforts to ensure, that we strive for perfection and a more just, fair and 
accurate criminal justice system. 

Finally, I wish to address the issue of cost. The frill implementation of the Commission’s 
85 recommendations would undoubtedly result in millions of dollars in increased annual 
costs to the already extraordinary costs of seeking and imposing the death penalty in 
Illinois. If the ultimate penalty is to be sought or imposed, justice demands that when life 
and death are at stake that money not be an issue. On the Federal level, passage and full 
funding of Acts such as the Innocence Protection Act and the Paul Coverdell Forensic 
Science Improvement Act represent an indispensable first step in providing some of the 
necessary resources to ensure fairness and accuracy in capital case proceedings. On the 
state level, the Commission has recommended that leaders in both the executive and 
legislative branches must significantly improve the resources available to the criminal 
justice system in order to permit the meaningful implementation of reforms. 

Given the increasing number of innocent people being discovered in prisons and death 
rows across the nation, supporters of capital punishment must step-up and provide the 
necessary funds to repair our nation’s broken system of capital punishment. In the words 
of former U.S. Attorney and fellow Commissioner Thomas P. Sullivan who, 
unfortunately could not be with us this morning: “The message of the [Governor’s] 
Commission on Capital Punishment’s report is clear: repair or repeal. There is no other 
principled course.” 

Thank you again Chairperson Feingold and the honorable members of the Constitution 
Subcommittee for the incredible honor of appearing before you this morning. 
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APPENDIX 

1. States undertaking an examination of their own death penalty systems included 
Arizona, Indiana, Nebr^ka and North Carolina. Texas and Maryland considered, 
but did not pass, k moratorium. See, e.g. “Death penalty debate slowly shifts,” 
Chicago Tribune, January 31, 2001. 

2. The transcripts from the public hearings are presented in full on the Commission’s 
website, www.idoc.state.il .us/ccp . 

3. This report provided an analysis of salary disparities in the criminal justice system, 
which have the practical effect of discouraging many attorneys from pursuing careers 
in this area. 

4. The names of the thirteen men released from Illinois death row are; Joseph Burrows, 
Perry Cobb, Rolando Cruz, Gary Gauger, Alejandro Hernandez, Vemeal Jimerson, 
Ronald Jones, Carl Lawson, Steven Manning, Anthony Porter, Steven Smith, Darby 
Tillis, and Dennis Williams. Citations to the Illinois Supreme Court opinions 
involving these former inmates may be found in the Technical Appendix. 

5. The complete text of P.A. 78-921 is set forth in the Supreme Court decision which 
subsequently invalidated the scheme. 

6. Murder of a police officer or firefighter, murder of employee or person present in a 
Department of Corrections facility, multiple murders, murder in the course of 
hijacking, contract murder, murder in the course of a felony. 

7. P.A. 78-921 added a new par. 1005-8-1 A to chapter 38, which provided, in part: “If 
the 3 judge court sentences the defendant to death and an appeal is taken by the 
defendant, the appellate court shall consider the appeal in two separate stages. In the 
first stage, the case shall be considered as are all other criminal appeals and the court 
shall determine whether there were errors occurring at the trial of the case which 
require that the findings of the trial court be reversed or modified. If the appellate 
court finds there were no errors justifying modification or reversal of the findings of 
the trial court, the appellate court shall conduct an evidentiary hearing to determine 
whether the sentence of death by the 3 judge court was the result of discrimination. 
If the appellate court, in the second stage of the appeal, finds any evidence that the 
sentence of death was the result of discrimination, the appellate court shall modify 
the sentence to life imprisonment.” 

8. 720 ILCS 5/9-l(d). 

9. A copy of the complete statutory provision governing the death sentencing process as 
it currently exists is contained in the Appendix. 


10. See P.A. 82-677. 
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1 1 . See P.A. 82-1025. The original eKgibility factor was limited to the murder to prevent 
the testimony of a witness against the defendant; the subsequent amendment 
broadened the eligibility factor to include the murder to prevent the testimony of 
witness in any crihiinal^prosecution or investigation, whether against that defendant 
or another. 

12. A table containing the amendments to the eligibility factors contained in the death 
penalty statute, showing the public act number and effective date, is contained in the 
Appendix. 

13. On August 17, 2001, Governor Ryan vetoed House Bill 1812, which sought to add a 
new provision to the State’s death penalty sentencing statute making a defendant 
eligible for the death penalty where the murder was committed in furtherance of the 
activities of an organized gang. The Governor noted in his veto message that the 
almost aimual effort to add eligibility factors to the statute introduced more 
arbitrariness and discretion, raising potential constitutional concerns. A copy of the 
Governor’s veto message is contained in the Technical Appendix to this Report. 

14. On February 8, 2002, Governor Ryan returned House Bill 2299 to the legislature 
with significant amendments to its anti-terrorism provisions and deletion of the new 
death eligibility factor. The bill is currently pending in the legislature. A copy of the 
Governor’s veto message is contained in the Technical Appendix to this Report. 

15. The Illinois Supreme Court Rules, with Commentary, can be found on the Supreme 
Court’s website, wvw.state.il.u.s/court/SupremeCour t. 

16. The number of inmates on death row varies as cases are reversed or are resentenced, 
or as inmates die from other causes. 

17. In some cases, although a death sentence has been imposed by the trial court, no 
opinion on direct review has yet been issued by the Supreme Court. Trial courts 
continue to impose death sentences in Illinois, although the Governor’s moratorium 
prevents any executions from occurring. 

18. This Report contains citations to various authorities from other states. Some of the 
materials from other states are included in the Technical Appendix to this Report. 

19. A complete copy of the report by Drs. Pierce and Radelet is contained in the 
Technical Appendix to this report, published separately. 

20. The cases of former death row inmates Perry Cobb and Darby Tillis also illustrate 
the problem of relying upon a witness with something to gain. Their convictions 
were based upon the testimony of Phyllis Santini, who claimed that Cobb and Tillis 
had committed the robbery and murder of two men on the north side. Her testimony 
was later impeached in a subsequent trial by Lake Coimty prosecutor who testified 
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that he knew Santini and she had made statements to him that Santini and her 
boyfriend had committed a robbery. Th«e was one other witness who claimed in 
one of the trials to have seen men who looked like Cobb and Tillis in the vicinity of 
the robbery, but feis witness had failed to positively identify the men in earlier trials. 

21. Ms. Gray recanted her story at one point in the proceedings, and then recanted her 
recantation. Questions were also raised about Gray’s mental capacities. She was, 
herself, tried in the original proceedings and sentenced to 50 years for her alleged 
role in the crimes. Her conviction was affirmed (87 111. App. 3d 142, 1980). Ms. 
Gray’s conviction was subsequently reversed by the Sevendi Circuit Court of 
Appeals (721 F. 2d 586,. 1 983) on the ground that she received ineffective assistance 
of counsel. Her co-defendant, Dennis Williams, had been granted a new trial ’uy the 
Illinois Supreme Court, based upon ineffective assistance of counsel, and Ms. Gray 
and Mr. Williams were represented by the same lawyer. 

22. In 1987, death row inmate Robert Turner testified in the retrial of Rolando Cruz, 
claiming that Cruz had described the crime to Turner. Turner claimed that he 
expected nothing in return for his testimony, a claim which was undercut by the fact 
that the prosecutor in the Cruz case subsequently testified at Robert Turner’s own 
capital resentencing. 

23. Alstory Simon plead guilty to the murder for which Porter was to have been 
executed, and is currently serving a sentence of 37 years in prison. 

24. From re-enactment of the death penalty in 1977 through December 31, 2001, there 
have been more than 250 cases in which a death penalty has been imposed in Illinois 
and in which the Illinois Supreme Court has issued an opinion. A number of those 
cases have been reversed, and a sentence other than death imposed. 

25 Sun’mary ts’ules for this information are contained in the Appendix bound witli this 
report, while data tables displaying the results in individual cases are in the Technical 
Appendix. The Summary tables are based upon the data tables found in the 
Technical Appendix, which is published separately. 

26. In some cases, the defendant has died while the case was pending. 

27. The “Death Row Ten” are death penalty cases in which allegations were made that 
excessive force was used by police to extract confessions from defendants. The 
following defendants are included in this group: Madison Hobley, Stanley Howard, 
Grayland Johnson, Leonard Kidd, Ronald Kitchen, Jerry Mahaffey, Reginald 
Mahaffey, Andrew Maxwell, Leroy Orange, and Aaron Patterson. Citations for 
Illinois Supreme Court opinions involving these defendants are contained in the 
Technical Appendix, 

28. Copies of these research reports are contained in the Technical Appendix to this 
Report. 
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29. Report on Victim and Survivor Issues in Homicide Cases, Illinois Criminal Justice 
Information Authority, December 6, 2001. 

30. Victim and Survivor 'Issues in Homicide Cases: Focus Group Report, Illinois 
Criminal Justice Information Authority, February 19, 2002. 

31. The Needs of the Wrongfully Convicted: A Report on a Panel Discussion, Illinois 
Criminal Justice Information Authority, March 15, 2002. 

32. Race, Region and Death Sentencing in Illinois, 1988-1997, Dr. Glenn Pierce and Dr. 
Michael Radelet, March 20, 2002. A complete copy of this research report is 
included in the Technical Appendix to this Report. 

33. Under Illinois law, the intentional murder of two or more persons in either the same 
or separate incidents makes the defendant eligible for the death penalty. 
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STEVE YOUNG JAMES O. PASCO, JR. 

PRESIDENT ■ EXECUTIVE DIRECTOR 

19 June 2002 

The Honorable Strom Thurmond 

Ranking Member, Subcommittee on the Constitution 

Committee on the Judiciary 

United States Senate 

Washington, D.C. 20510 

Dear Senator Thurmond, 

I am writing on behalf of the membership of the Fraternal Order of Police to address the very 
troubling recommendations contained in the “Report of the Governor’ s Commission on Capital 
Punishment,” and which was the subject of a hearing in the Subcommittee last week. 

Just one year ago, the Federal government executed its first death row prisoner in almost forty 
years-Timothy McVeigh. The F.O.P. has no doubt that the sentence was just-and we further 
believe that the death sentences for the other twenty-seven inmates on Federal death row, and the 
more than three thousand awaiting execution at the State level, are equally just and should be 
carried out with alacrity. We reject any suggestions or legislation that would end, curtail or delay 
the use of the death penalty, because to do so would prevent, curtail or delay justice for the 
victims of the most heinous crimes and rob the criminal justice system of its most effective 
deterrent. 

The F.O.P. supports capital punishment at the State and Federal level and does not support the 
concept of “moratoriums” on this or any other just sentence proscribed by law. To the F.O.P. 
and the victims of violent crimes, a moratorium on the death penalty is a moratorium on justice. 

There is no evidence that any innocent person has been executed since the death penalty was 
reinstated in 1973. Our system of justice works-as evidenced by the thirteen defendants in 
Illinois released from death row after their convictions were invalidated. While no system is 
perfect, Americans have the highest confidence in our system of justice. Schemes to end capital 
punishment by placing “moratoriums” on executions thwart the aim of justice, the will of the 
people and their legislatures that enacted the death sentence for our most heinous criminals. 

The administration of justice cannot be allowed to become a political football, but it is clear to us 
that the suggestions contained in the Commission’s report are not designed to “ensure that the 
Illinois capital punishment system is fair Just and accurate.” Quite the opposite, the 
Commission’s recommendations seek to undermine the use of capital punishment, which is part 
and parcel of the American justice system and that of the State of Illinois. 
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I would ask that you and the Subcommittee bear in mind that the Commission itself states that 
the majority of its members favor abolishing the death penalty. Faced with the fact that a large 
majority of the people in Illinois and the rest of the nation support capital punishment— and that 
Illinois and Federal law proscribe the penalty for certain offenses-the Commission chose to 
make suggestions, not to improve the fairness or accuracy of the death penalty as they were 
instructed to do, but to actively undermine its use and effectiveness as a deterrent. To add insult 
to injury, the Commission had the temerity to recommend that the Governor and his successors 
should consider clemency in all capital cases until all their recommendations are adopted into 
law. This is preposterous. I do not know how Governor Ryan views the work of his 
Commission, but I would say that they abandoned his directive to “ensure that the Illinois capital 
punishment system is fair, just and accurate” in an effort to advance their own political goal of 
abolishing capital punishment in the State. 

In order to better illustrate my point, let me address some of the commission’s recommendations 
beginning with their most troubling: reducing from twenty (20) to five (5) the aggravating 
circumstances under which a defendant is eligible for the death penalty in the State of Illinois. If 
their proposals are adopted, the murder of a child under the age of twelve would no longer be a 
capital offense, nor would murder for hire, or a murder committed during the course of, or in 
furtherance of, another felony. Additionally, stalkers who have protective orders issued against 
them will no longer be eligible for the death penalty if they kill their victims. Clearly, these 
suggestions do nothing to address the fairness, justice or accuracy of capital punishment. 

In addition to greatly limiting the aggravating circumstances which define a capital murder, the 
Commission attacks prosecutorial discretion in a number of other ways. First, a prosecutor’s 
decision to seek the death penalty would have to be ratified by a statewide commission. This 
restriction damages the ability of a prosecutor to use the death penalty to the people’s advantage 
as many criminal defendants will plead guilty if the option to seek such a penalty is taken off the 
table. But, if we arm criminals with the knowledge that prosecutors cannot even seek capital 
punishment without the decision being ratified by a statewide review board, they lose more than 
their own discretion-they lose a weapon in the fight to keep our most dangerous criminals off the 
streets. 

The Commission also recommends that trial judges be permitted to reverse a jury’s decision to 
impose the death penalty, substituting the jury’s sentence with imprisonment for the “natural life” 
of the defendant. Taken together with the recommendation immediately above, should a 
prosecutor’s decision to seek the death penalty be approved by the statewide review board, and 
should the prosecutor prove to a jury that the defendant is guilty beyond a reasonable doubt and 
then, in the sentencing phase of the trial, successfully make the case that the crime was so 
heinous as to warrant the ultimate punishment, all of the work and effort put forth by the State 
and its law enforcement officers could be set aside by the trial judge if he does not “concur” with 
the verdict of the jury. This seems to subvert, not advance, the cause of justice. 

One aspect of the Commission’s many suggestions that also ought to be considered is the cost to 
the taxpayer of implementing their anti-capital punishment agenda, which is all the more 
objectionable when you consider that a majority of the taxpayers in Illinois support the death 
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penalty. The cost goes beyond the increased funding to train criminal defense lawyers how to 
help their clients avoid the death penalty. The Commission itself admits that the imposition of 
their suggestions “will require a significant increase in public funding at virtually every level, 
ranging from investigation through trial and its aftermath.” I fail to see what value there is in 
making the administration more-expensive by being more lenient on the very worst sort of 
violent criminals. 


1 have here addressed only a few of the Commission’s more objectionable proposals. It is my 
hope that the Subcommittee, and the Governor of Illinois, will reject this report and its 
recommendations. Taken as a whole, it is clear that the Commission failed in its task, choosing 
to put ideology above the pursuit of justice. As a nation, we cannot afford to do so. 


I want to thank you for giving us the opportunity to make our views known and would ask that 
you include this letter as part of the record. If I can be of any further help on this or any other 
issue, please feel free to contact me or Executive Director Jim Pasco at my Washington office. 


Sinc^fely, 

Steve Young ^ 
National President' 


cc: Jerry Wright, President South Carolina State Lodge 

Mark Donahue, President, Illinois State Lodge 
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j HonorabieRiissfeiE^oid 
I Chairman 

I S ubcommiltee on Hie Constitution 
United States Senate 
Washington, DC 205 1 0 

I Honorable Strom Tliuhnond 
' Ranking Member 
I Subcommittee on. The Constitution 
i United States Senate 
I Washington, DC 20510 

I Dear Mr. Qiairman and Ranking Member; 

! On behalf of the I'cderal Law Enforcement Officers Association (Fl-EOA), i 
j wish to express our general support for frie deatli penalty under current law. 

! FLEOA opposes any death penalty moratorium, much less abolishment of the 
j death penalty for federal crimes. We come to this position as first line field 
participants in the system and fully aware of our mission which w to gaihei' 

I and report the facts as fairly and accurately as humanly possible, 
i 

j FLHOA believes there is a need for the “super due process" cun'ently afforded 
{ any person facing federal chai'ges that expose them lo the death penalty, and wc 
j welcome any oversight of the field application of this process. We believe any 
; non-partisan review of the cases that fail under this area would indicate a level 
I of fairness that is the envy of any system - worldwide. Our elected officials and 
administrative appointees liave insured that there are many levels of review in 
, the prosecutorial process and as Indicated by these hearings, our elected 
! officials conliiiue tlicir just oversight of this subjeci. With these leveR of review 
j and the ovei-sighi of tlic application of the deatli penalty. FLEOA believes there 
i is no need for a raoratotium of the death penalty on the ledcra) level. 


i FLEOA is a non-paitisaii. non-profit, profi^sional association exclusively 
[ representing feda-al agents from the agencies listed on our left masthead. If you 
j have any questions or need fUnher Information please leei free to contact us. 

1 Thank for y^r altentiou to this matter. 



Richard Gall.o 


P.O. Box 740, Washington DC 20044 

Administrative Services <7i7) 93S~2390 • 1811 Newsletter {60D 277-4899 
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Written remarks of 
Attorney Don Hubert, 

Member, 

Governor George H. Ryan’s Commission on Capital Punishment 
Before the Subcommittee on the Constitution 
Judiciary Committee 
United States Senate 

Wednesday, June 12, 2002 


Mr. Chairman and distinguished Senator members of this Committee: 

I am honored to be invited to participate in this hearing, sharing the very positive 
experiences Illinois has achieved through Governor Ryan’s moratorium on the death 
penalty in hopes that it may assist your deliberations on a federal moratorium. 

Governor Ryan is owed great thanks from the People of Illinois for taking such a bold, 
courageous and irmovative stand in the face of startling facts that Illinois was on the 
doorstep of executing men who were absolutely and without any doubt not guilty of 
murder. 

I am thankful that you have heard about and listened to our anguished efforts to right the 
death penalty process through the Governor’s Commission on the Death Penalty. This 
discussion at the federal level alone will reverberate throughout the country to create 
communication, understanding and knowledge in all 50 states. Few fair-minded people 
contest that the time is ripe to decide whether we need a national moratorium to give us 
breathing room to deliberate dispassionately whether the death penalty only executes the 
guilty under standards that apply equally to all. 

My message to you is this: a moratorium can be supported by all, whether you favor the 
death penalty or seek its abolition, where facts similar to those in Illinois exist. I am here 
to assist in identifying those Illinois facts all to the end that a profile be constructed to 
measure the fairness of the federal and state death penalty systems. 

Executing one innocent person is contrary to the fundamental principles that are the 
guiding light for our system of justice. How embarrassing it is that Illinois has become the 
poster child and primary example of government on the brink of executing the iimocent. 
You have heard over and over the fact that we have exonerated 13 men in 12 cases who 
were sentenced to die, in many instances for a murder they absolutely did not commit or 
participate in committing. How chilling it is that Anthony Porter was about 2 days away 
from dying when his innocence stuimed the judiciary into action. 

Public support for the moratorium has been great in Illinois. Although polls were not the 
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guiding light causing Governor Ryan to impose the moratorium and to establish the 
Commission, there is overwhelming support in lilinois for the moratorium. Equally true, 
there will be significant pressure on any Governor to prove, clearly and convincingly, that 
Blinois’ death penalty system has been repaired. Anything less, in the words of former 
United States Attorney for 'the Northern District of Illinois and Commission co-chair, 
Tom Sullivan, should cause a public outcry for repeal. I agree with Tom that in Illinois 
we must "repair or repeal." This simple but great motto arose from the moratorium and 
from the Commission. 

I now share with you some of my own background and Commission experiences. There 
were only 14 Commission members. Some were immensely well known; others were 
unknown. My own background included stints as only the second African-American to 
serve as President of the 127 year old Chicago Bar Association and my membership in 
the Cook County Bar Association, the country’s oldest African-American bar association, 
I served as a state prosecutor in the Special Prosecutions Unit of the Illinois State 
Attorney General’s office handling federal habeas corpus murder appeals on behalf of the 
State. My first trial as a lawyer was a federal habeas corpus trial in a murder case presided 
over by the late and great Federal Judge Hubert Will. 

I worked in private practice under the mentor ship of great criminal defense lawyers such 
as George C. Howard, Chester Slaughter, James D, Montgomery, Adam Bourgoies, Sr, 
and R. Eugene Pincham. I have handled five murder cases as part of a pro bono program 
initiated by Illinois Supreme Court Justice Thomas Fitzgerald when he was presiding 
judge of the Cook County Criminal Court system. In other words, I have participated in 
both the prosecution and defense of murder cases, for fee and for free. 

Last week, I was honored to be appointed Special Assistant State’s Attorney under the 
leadership of Special Prosecutor Ed Egan to investigate former Chicago Police Detective 
John Burge who has been accused, with other detectives, of torturing suspects into giving 
confessions in murder investigations, including death penalty murder cases. 

I support the death penalty as a democratically approved sentence. I have not found 
determinative, though they are powerful, the arguments by death penalty opponents for 
abolition. It is not that I am personally for the death penalty. It is that I will not work 
against the will of the majority of people who favor it. Some murders are so cruel and 
inhumane that I accept that in a democracy the majority of the people have the right to 
seek the sanction of death. 

I do not support the death penalty in its present form in Illinois. Our death penalty system 
is broken. It must be corrected for me to support it again. If it is not repaired, then I favor 
its repeal. The 12 cases of exoneration in Illinois were outrageous and unacceptable as a 
standard of justice in a democracy. 

The shining lights in the Illinois criminal justice system have been the moratorium and 
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the Commission. We needed time to think, gather facts, reflect and recommend. 
Throughout the Commission process the Governor was our imflinching supporter. We 
were led by people who already had legacies of greatness. Former Federal Chief Judge 
Frank McGarr, Former Senator Paul Simon and Former United States Attorney Tom 
Sullivan. Our process' never included hostility, animosity or meaimess. All 14 members 
treated one another with respect and deference. We were divided into subcommittees to 
consider different subjects and then each subcommittee came together as a committee of 
the whole for further deliberations. Our process was guided by a project manager. Matt 
Bettenhausen, and a project researcher and writer, Jean Templeton, We met regularly for 
two years. I can honestly say that it was the most enjoyable committee on which I have 
ever served, and I have served on many. 

Members were for and against the death penalty. One member had a dad who was 
viciously mmdered when he was only a boy. Another member was States’ Attorney for 
one of Illinois’ larger counties. Another was a legal adviser to a police superintendent, 
One was a Public Defender. Another was a former United States Attorney for the 
Northern District of Illinois. Yet another was a former U.S. Senator, and another a Chief 
Judge of the Northern District of Illinois. One was a specialist in murder appeals. Yet 
another was former First Assistant States’ Attorney. Another was an internationally 
famous author. All brought their best thinking to the process; all left their egos at the 
door. There were blacks, whites and a Hispanic. Men and woman participated in equal 
numbers. 

Throughout our process the criminal justice system never suffered. Murder cases 
continued to be prosecuted. The death sentence continued to be handed down. The 
moratorium and the work of the Commission did not interfere with that process. 

Others should consider a moratorium if their process resembles our findings in Illinois. 
Illinois has a distinguished criminal justice system with cases such as Peonle y, 
Witherspoon coming from our state. Our laws are similar to those in most states. No 
better, but no worse. We have 102 counties and therefore the same number of State’s 
Attorneys who decide whether to seek the death penalty. Our state is blessed with many 
ethnic and racial groups. The City of Chicago is home to nearly equal numbers of whites, 
Afncan-Americans and Latinos, The Asian-American population is one of our fastest 
growing constituencies. Our state is rich in resources, but regularly struggles to balance 
the budget. 

Yet, innocent men were sentenced to death. Black men are disproportionately receiving 
the death sentence. Prosecutorial misconduct was abundant. Criminal defense lawyers, 
some court-appointed, were incompetent. Defendants were poor and unable to hire a 
lawyer. Elected judges did not prevent lawyers - some prosecutors, some defense ~ from 
running amuck. The appellate process sent no warning signals. Funding for indigent 
defense, crime labs, appropriate testing, even basic police work, was low priority. Laws 
were stacked on top of more laws to expand the number of defendants subject to the death 
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penalty. The crimes were so heinous that the public - in large numbers - did not care 
what happened as long as someone was found guilty. Notwithstanding a state full of great 
judges, police, prosecutors and defense lawyers, it was some journalism students at 
Northwestern University who set off the first alarm by uncovering a police report that 
identified a murderer ~ whoVas free -- while an innocent man had been sentenced to die. 

Please note that not only did we ruin the lives of the innocent men who were wrongly 
convicted and wrongly sentenced to death, we also ignored the actual murderers and thus 
broke faith with society at large, the survivors, and the families of the murder victims, the 
majority of whom are African-American. We met, as a Commission, with victims’ rights 
groups and we concluded Illinois should do more to assist victims, survivors and families 
of survivors of these horrendous crimes, starting with convicting the actual perpetrator or 
perpetrators. 

We also made a recommendation, number 83, that many of the new methods and 
procedures we recommend should be applied to the criminal justice system as a whole. 
This might be our least-noted recommendation, but it also may be our most far-ranging. 
Here’s why. 

In a democracy, people must believe in the administration of justice. There must be faith 
in the legal system, or one must prepare for social upheaval. Illinois’ death penalty system 
does not inspire confidence among the people in their legal system. It shouldn’t. What is 
worse, its errors serve - in all communities - to denigrate our values, our practices, our 
laws and even the Constitution that each one of us at some point has pledged to uphold. 
The ill-repute of so solemn a public function as determining guilt for murder and carrying 
out a sentence of death eats at the social fabric which is supposed to bind us together as 
one people. The people of Illinois deserve better than that. They deserve a criminal justice 
system in which they can have confidence. They deserve one of which they can be proud. 

We think Recommendation #83 will help us get there. We think increasing the standards 
by which society treats suspects, by which police investigate, by which the bar prosecutes 
and defends the accused, and by which the bench tries and sentences, will make Illinois’ 
criminal justice system stronger, more worthy of public respect and support. That will 
make Illinois’ society stronger in every neighborhood. 

Yes, a federal moratorium is appropriate if the federal system resembles our Illinois 
experience. I do not claim to be an expert on the federal system or those of other states. 
Yet, Maryland’s moratorium suggests that Illinois does not stand alone in having a broken 
death penalty system. 

Again, I thank you for this opportunity to submit a written position paper, to appear and 
to speak and answer your questions. The country owes you a debt of gratitude for this 
hearing process. 
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RESPONSE OF THE IIXINOIS STATE'S ATTORNEYS ASSOCIATION 
TO THE REPORT OF THE GOVERNOR’S COMMISSION 
ON CAPITAL PUNISHMENT 


The Governor's Commission on Capital Punishment released its report on April 15, 2002. 
The report contains numerous recommendations to improve the administration of justice in Illinois. 
Prosecutors have a strong intetea in improving the criminal Justice system, and the Illinois State’s 
Attorneys Association has a long history of promoting reform, particularly in the death penalty 
process. The ISAA eagerly supports the vast majority of the Commission’s “recommendations,” 
many of which are already enacted into law or restate reforms the Association members are presently 
promoting. 

The Commission’s recommendations are good for the most part because most arc designed 
to promote the truth-finding function of our trial system. Especially good are those 
recommendations for training, certification and other measures to promote the expertise of trial 
judges and practitioners. Also valuable are the recommendations which promote addirional forensic 
scienoa lesources for the truth-finding process. 

The ISAA is concerned about the remainder of the Commission's proposals, however, which 
reflect an inconsistent and fundamental distrust of the fairness of Illinois’ criminal justice system 
and tlie integrity of its participants, particularly sworn police oflSceis. In several areas, the 
Commission’s report departs from lefotiuing the death penalty system to micro-managing law 
enforcement Several lecommendalions were apparently made with no consideration of the profound 
impact they would have iqron the investigative functions of foe police, especially foe peace ofBcer’S 
duty to protect public safety and exonerate the innocent with timely work on leads. Other 
recommendations fail to consider foe needs of other citizens in the station house, witnesses and 
victims. Further consultation with non-lawyers, especially experts from foe law enforcement and 
victim coitununities, is needed in these areas. 

Death penalty tefotm will work if we consistently honor three principles. First, reform will 
work when it improves foe fact-finding function of our trial system. It will fail when it attempts to 
circumvent or replace the system. Second, reform will woikifit is designed to achieve justice. It 
will fail when leforms are designed to create a “suspect friendly” or “lawyer friendly” system, as 
opposed to a ‘justice friendly” system. Thitd, reforms will only work if foere is full consultation 
with .-all communities of expertise, including police and -victims. As Oliver Wendell Holmes noted, 
“The life of foe law is experience, not logic.” A logical theory does not become a good law without 
the benefit of experience and experiment Reform must be based upon informed debate which 
consults foe entire spectrum of experience and expertise. 

Recommendation 1: A formal statewide policy shoiild be adopted which provides that "After 
a suspect has been identified, the police should pursue all reasonable lines of ingniry, whether 
these point toward or away from the suspect" 
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The ISAA agrees that good police work requires tfiat all leads are investigated and all potential 
evidence is gathered as soon as poi^ible. However, because the Commission has failed to identify 
what remedial measures. If any, would be taken for die feiiure to satisfy this guidehne in a particular 
case, the ISAA believes further clarification Is necessary. 

Recommendarion 2: The police must mainiaiii detailed schedules of all relevant evidence, 
mcludiug exculpatory evidence, and provide copies of those sch^ules to prosecutors as well 
as certify to the prosecutor that all record-keeping obligations have been complied with. 

The ISAA supports this proposal which is contained in a pending legislative initiative of the Dupage 
County State's Attomtfys Office (Senate Bill 2023) and which would ass^ jmjsecutors in complying 
with their disclosure oblig^ions under the Constitution tod Supreme Court Rules. 

HecomineudatioD 3: Illinois law should be modified so tiiat public defenders represent 
suspects during custodial interrogations in potentially death eligible cas^ if the suspect 
requests the advice of counsel. 

CumKit CQtistiitiffional law protects the defendant’s right to counsel and jaovides a remedy shouki 
this ri^ be disrespected by law enforcement Creating additional rights to mmediate representation 
by public defenders for suspects whenevCT they are talon into custody is unnecessary. This 
recommendation should be opposed until it is detennined how this expansion of the Public 
Defeada’s Office will promote ie truth finding process, how it will impact the ability of police to 
con<iuct investigations in the station house, and how it can be administered without disqualifying the 
public defender in a conflict of interest every time a second suspect is taken into custody. This 
lawyer-fiicndly proposal is not necessarily suspect-fiicndly, never mind justice-friendly. 

Recommendation 4; Custodial interrogations in homidde cases which occur at a police facility 
should be videotaped in their entirety. 

The ISAA agrees with Ae Commission minorify report vAich said that video recorded interro^tions 
should be “strongly CTiccur^ed," In fact, many members of tiw Assodation have previously called for 
tile creation of pilot programs to detenninc Ae fearibility of recording interrogations in Aeir entirety. 
However, any attempt to mandate such a system would be impractical because in Ae eariy stages of 
Ae investigation, Ac police do not always have a clear idea as to what occurred and do not know 
whether ptoicular individuals are witnesses or suspects. To comply wiA a maiuiatocy requiiemeat, 
law enforcement personnel will be required to videot^e nearly every mterview because Ae 
investif^bn may ultimately lead to a murder charge, Aereby dramatically slowing dovro Ae 
investigation wiA potenti^y dangerous consequences. This is one of many practical Afficulti^ 
which cto only be ^dr^tsed wiA adAtional e^qperience. The Commission implicitly recognizes Ae 
good sense of Ae minority report, by qualifying ite mandate to situations wh«e it is ‘‘practicable.” 
This qualification begs liw question (or starts a courttoom argument) concerning what is practicable. 
We will not ieam how to promote Ae best practices withoA the vigoiot^ ©eperimentation and 
develc^ment Ae ISAA has been encouragmg. 
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Recommendation 5: Any statements by a homicide sizspect which are not recorded should be 
reputed to the suspect on tape and h||^ or her comments recoided. 

The trial system enables judges and juries to determine if police officers testify truthfully regarding 
a defendant's oral statement, and there is no need to require the police to have the suspect repeat or 
confirm a statement twice, three fimes or more, although sudb a practice should not be discouraged. 
Tb.e Commission also ignores the feet thatfiiere arc constitutional limitations on whether an officer 
can resume questioning and this practice would be prohibited where defendants reconsider their 
decision to talk or where they request counsel. 

Recommendation 6: Because videotaping is not always practical, police of&cera should carry 
tape recorders to ase when interviewing suspects in homicide cases outside the police station. 

Because it is necessary to safeguard the police ability to solve crime and protect the public ftom 
criminal behavior, die ISAA disagrees with this proposal because it may delay investigation and 
hinder crime solving. Again, the question of best practices is distinct from the issue of what minimal 
practice should always be required. The practi<^ify of this proposal cannot be assessed without the 
experience and cooptation of police profttsionals. 


Recommendation 7: The Illinois Eavesdropping Act should be amended to permit non* 
consensual recording of statements in homicide cases where the snspect is aware that tiie person 
asking questions is a police ofiicer. 

The ISAA agrees with this proposal*because non-cocsensiial recording is compatible with the call for 
the creation of pilot programs. Ho\^vet, because police investigations do not always start out as 
murder investigstions, the Association suggests that the exertion be expanded to include other 
serious crimes, possibly even all felonies. Also, because prosecutors in various counties also 
mtervie\v suspects, any exemption should also include situations where the suspect is aware that the 
person conducting the interview is a prosecutor. 

Recommendation S: The police should electronically record interviews of all ‘^s^ificant 
witnesses” in h^miieide cases where it is “reasonably foreseeable” that their testimony may be 
challenged at trial 

Because police arc not in a position to detennine which witnesses are “significant” or if their 
testimony is likely to be challenged at trial, and becai^ witnesses may refiain from speaking to the 
police if tirey are to be recorded, the ISAA is concerned that this recommendation will inrerfere vrith 
the police ability to investigate serious crime. However, because the Commission seems to recognize 
'these concerns ^d states that its recommendatiem is "purposefully stated in general toms" and that 
"[i]ts implementation will r^uire further study and con^tation wi& prosecutors and police officials," 
the Association supports this recommendation as a flicory to be tested and a goal to implemented if 
pracficable. 
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Recommendation 9: Police should be required to make a reasonable attempt to determine the 
suspect 's mental capacity before interrogatiocu and if a suspect is determined to be mentally 
retarded, the police should be prohibited ft'om asking leading questions or implying that they 
believe the suspect is guilty. 

The I SAA disagios "with diis pro|^al because police officeis are not qualified to deteimine a persDn's 
mental capacity. Also, constitutional law already requires the suppression of any statement where the 
defendant was incapable of understanding what his rights encompassed and what tiieir waiver entailed. 

Recommendation 10: When practicable, police departments should insure that person 
conducting the lineup or photospread in a homicide case;ls not aware of which mdxvidual is the 
suspect. 

Although police and prosecutors are always looking to improve identification procedures, the IS AA 
believes fiiat any attempt to impose a particular method represents an unpreced^ited, unnecessaiy and 
uninformed intrusion into the police process. Constitutional law cuneatly provides that if an 
identification procedure is improperly suggestive, that identification may not be utilized at trial. 
Moreover, requiring that police officers unfamiliar with the investigation conduct the identification 
process will unnecessarily delay the time until the defendant can be formally charged or released if 
he is not identified, thereby posing an increased risk to the public as the actual ofiender is still at large. 
Finally, because many smaller communities across the Stete may not have the requisite number of 
photographs or live individuals siirular in appearance to the suspect in order to comply wiA the 
requiresnents, those police agencies will be unable to conduct the identification procedures in a timely 
fashion, potentially interfering udth the suspect’s constitutional rights to be brought before a judge 
within 48 hours of his arrest. 

Recommendatioii 11: Eyewitnesses should be explicitly isfonned that the suspected perpetrator 
may not be in the lineup or photospread and that they should not feel compelled to make an 
IdeatillcatioD. Eyewitnesses should also be told that they should not assume the person 
conducting the identification procedure knows which person is the suspect 

This recommendation restates current police practice, and tiie ISAA supports continuation of the 
practice. 

Recommendation 12: Provided the officer conducting the identification procedure does not 
know who tiie suspect is, a sequential linenp or photospread procedure should be utiUzed in all 
homicide cases. 

The ISAA ^ees v/ith the mirwrity that rt is inappropriate to mandate a particular procedure which 
has not yet been tested or approved by the courts. However, the Association supports the ability of 
individual police departments to experiment with different procedures to determine if sequential 
procedures are more effective. 
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Recommendation 13: Suspects in homicide cases should be similar in appearance to, and not 
stand out from, the other individuals in a lineup or photo array. 

This recommendation restates cuirrent ^actice which the ISAA supports. 

Recommendation 14: All statement made by witnesses at the time of identification in homicide 
ctises should be documented in writing to indicate the witness' degree of confidence that the 
identified person is or is not the offender. Documentation should occur prior to any feedback 
from law enforcemeait personnel. 

Tihe ISAA agrees that police should record any statement made by a witness indicating his or her 
confidence in an identification. However, it must be pointed out tiiat police are not barometere of 
witness confidence md should not be expected to make their own evaluations. Also, the Association 
is concerned that some witnesses may refuse to take part in an identification procedure if they are 
required to sign and date a police report indicating tii«r confidence in the identification. 


Recommendation 15; When practicable, the police should videotape lineup procedures in 
homicide case, including the witness^ confidence statement 

Tlie ISAA disagrees with this proposal because it is extremely impractical since it would require three 
separate cameras, one on the participants in the liireup, one on the witness and one on the ofScer 
conducting tiie procedure. More importMitly, however, such a requirement could have a chilling effect 
on law enforcement because witnesses refuse to be videotaped out of a fear of rqjxisal. Also, this 
proposal foils to recognize the particular sensitivities of crime victims, especially rape victims. 
Nevertheless, the Association supports the ability of individual police departments to e:qrerimcnt with 
different procedures. 


Recommendation Iti: All poUce officers who work on homicide cases should receive additional 
training by experts on the risks of fabe testimony by in-custody informants and accomplice 
witnesses;, the dangers of "tunnel visions" or confirmatory bias, the risks of wrongful 
convictions, investigative and interrogation methods, police investi^ting and exculpatory 
evidence, forensic evidence, and the risks of false confessions. 

The ISAi^ agrees with this proposal as it has long believed that additional training improves the 
cnminal jv^tice system and ^Ips make the exclusion of evidence unnecessary . 

Recommendation 17: Police academies, agencies and the Illinob Department of Corrections 
should provide training on consular rights and notification under the Vieaiia Convention. 

The ISA^i agrees with this proposal since it would help eliminate future problems in cases \riiere 
foreign nationals are prosecuted. 
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Recommendation 18: The lUinou Attorney General should publish a guide for all law 
enforcement agencies to remind them of their duti^ under the Vi^na Conv^tion and regularly 
review their compUanre. * 

The ISAA agrees with this proposal since it would help eliminate future problems in cases where 
foreign nationals are prosecuted. 

Recommendation 19: The lUinois Law Enforcement Training and Standards Board should be 
authorized to revoke a police officer's certification as a peace officer due to perjury regardless 
of whether there is a criminal conviction. 

The IS.AA believes that this proposal reflects a misunderstanding of the Illinois Law Enforcement 
Training and Standards Board’s function and points out that the proposal is unnecessary since a 
conviction for pequry will automatically result in decertification. 

Recommendation 20: An indqsendeut state forensic laboratory should be created, operated by 
civilian personnel, with its own budget, separate from any police agency or supervision. 

The ISv\A agrees witii the minority view that an independent lab would be an unnecessary exp«ise 
and that a better proposal than creating yet anotl^r state agency would be the creation of a pennanent 
and adequately funded "defense scientific services center" whereby defendants and defense counsel 
would have access to truly independent forensic scientists for consultation and review without 
requiring the intervention of courts or the agreement of prosecutors. 

Recommendation 21: In order to reduce the backlog of DNA testing requests, adequate funding 
should be provided for additional forensic scientists and facilities to expand DNA testing and 
evaluation. The State should also be prepared to out source DNA analysis when appropriate. 

The IS AA agrees with this proposal since it will reduce the time for DNA testing. 

Recommendation 22: The Commission supports Supreme Court Rute 417, esteblisfaing 
minimum standards for DNA evidence. 

This recommendation restates current law which the ISAA supports. 

Recommendation 23: The Federal and State governments should provide adequate fundii^ to 
develop a comprehensive DNA database. 

The ISAA agrees with this proposal. 

Recommendation 24: lUmois law should be amended so that in capital cases, defendants may 
seek a court order to search the DNA database to identify' others who may have committed the 
crime.. 
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Tlie ISAA agrees wifli this proposal. 

Recommendatioa 25: In a capital case, forensic testing should be permitted upon defense 
motion vi'henever it has the opportunity to produce, new non^cumulative evidence relevant to 
tb e defendant's claim of actual innocence even though the results may not completely exonerate 
thic defendant. 

Tiois recommendation restates current law ('People v. Savory, 197 111. 2d 203, 756 N.E.2d 804 (2001)), 
which th(^ ISAA supports. 


Recommendation 26: Indigent defendant facing the possibility of a capital sentence should be 
permitted to draw funds from the Capital Litigation Trust Fund to pay for forensic testing 
which would significantly advance their claims of actual innocence. Funding for non-capital 
defendants should come from other sources. 

The ISA.'^ agrees with this proposal. 

Recommendation 27: The current list of 20 eligibility factors should be reduced to a smaller 
number. 

many observers believe that the current list of factors is too long and redundant in certain 
instances, this is a legislative decision. The amendment to the statute must be based upon a deliberate 
and informed review of the issues by the legislature. 


Recomniiendation 28: There should be only five eligibility facton: (1) murder of a peace officer 
or firem an; (2) murder of any person in any correctional facility; (3) multiple murder; (4) 
murder accompanied by the intentional infliction of torture; and (5) murder of a witness, 
prosecutor, defense attorney, juror, judge or investigator. 

The Commission’s proposal to eliminate fifteen of the statute’s twenty eligibility factors demonstrates 
need for a full and infonned consideration ofthese issues by die legislature. A full debate may cause 
many to reconsider the wisdom of the Commission’s recommendation to exempt some of the most 
dangerous, heinous Idllers from the death penalty, including killers of the elderly, disabled and 
children, felony murderers and contract killers for hire. 


Recommendation 29: The Attorney General and the State’s Attorney's Association should adopt 
voluntairy guidelines regarding the procedures for deciding whether or not to seek the death 
penalty. 


- 7 - 



115 


06/11/2002 12:14 FAX 630 784 3828 DCPASE CTY ST- ATIY 


The ISAA agrees with this proposal and has already begun preparing a statewide protocol for use by 
ail of its members, 

]Recomisieiidation 30; The death penalty statute should be amended to require the approval of 
a state^vide review committee before any State ’s Attorney may seek death. 

This recommendation overturns die constitutional role of the State’s Attorney as the chief prosecutor 
for each county in Illinois. This reform would turn ov«- the prosecutor’s role to a commission which 
would include one non-prosecutor not bound by tiie ethical rules governing prosecutors. This 
recommendation would a procedural roadblock in the death poialty system, but interposing a 
state commission of political appointees does nothing to promote justice in individual cases. This 
would iiiso reverse the entire direction of reform which has fcjeen urged by the defrase bar, the speedy 
determination whether to seek death in a case. This recomm^dation could not be implemented with 
current Supreme Court rules requiring speedy screening decisions. This recommeadation is also 
Incompatible vrith the great body of responsible Conunission recommendations which oth^wise 
promote the best practices of prosecutors and defense attorneys instead of bypassing the trial system. 
The Association finds it singularly telling that die Commission, which included 13 lawyers and one 
lawmaicer, provided no commentary on the need to amend tiie Illinois Constitution to achieve this 
recommendation. 

Recommendation 31; The Commission supports Supreme Court Rule 416 (g) requiring the 
prosecution to announce its intention to seek the death penal^ as soon as practicable. 

This recommendation restates current law vdiich the ISAA supports. 

Recommendation 32: The Administrative Office of Illinois Courts should educate trial judges 
across the state regarding the parameters of the Capital Crimes Litigatson Act and available 
funding sources for the defense of capita! cases. 

The ISAA supports this proposal. The ISAAhas long promoted the principle that additional training 
improve tiic criminal justice system. 

Recommendation 33: The Commission supports Supreme Court Rule 43 calling for seminars 
on capital cases but suggests that it be amended to require trial judges to take part in such 
training prior to presiding over a capital case. 

The ISAA agrees with this proposal in principle, but points out that in counties with only one or two 
judges, it may interfere with the parties' ability to bring the matter to trial in a timely fashion. 

Recommendation 34: The Illinois Supreme Coart should insure that trial judges receive 
particularized training regarding the new rules for capital cases especially with respect to the 
discovery process. 

The ISAA supports tins proposal. 
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F.ecommendatioii 35: All judges who preside over capital cases should receive additional 
training by experts on the risks of fabe testimony by in-custody informants and accomplice 
witnesses, the dangers of "tunnel visions" or confirmatory bias, the risks of wrongful 
onvictions, police investigative and interrogation methods, police investigating and exculpatory 
evidence:, forensic evidence, and the risks of false confessions. 

The ISAA agrees with this proposal, but points out that care must be takes to ensure that the 
curricuium is balanced and not promote bias against any particular c^c^ories of competent evidence. 

Recommendation 36: The lUinob Supreme Court should provide sufficient funding and staff 
for the development of a stete-wide bench manual for capital cases as well as ongoing research 
support., 

The ISAA supports this proposal. 

Mecomm^idation 37: The Dlitiob Supreme Court should develop better means of disseminating 
relevant case law and court rules applicable to capital cases, such as devoting a section of the 
court web site to capital cases. 

The ISAA supports this proposal. 

EecoraniendatioB 3S: The Illinois Supreme Court should adopt a system where onfy those 
judg^ who have received specialized training in capital cases are certified to preside over such 
cases. 

The ISAA agrees in piinciple with this recommendation, but notes the need to avoid administrative 
problem; in smaller counties with fewer judges available for certification. 

Eecomniendation 39: The Illinois Supreme Court should create a standing committee of 
experiesiced judges familiar with capital case management to provide assbtance to trial judges 
across the state. 

The ISAA supports thb proposal. 

FLecommendatioa 40: The Commbsioo supports Supreme Court Rule 416(d) regarding 
qualifications for counsel in capital cases. 

This recommendation restates current law whidi the ISAA si^iports. The Association also note? that 
Illinois is the onlv state which r^uires paxticular qualifications for prosecutors in capital cases in 
addition to defense attorneys. This reform should promote mudi greater confideime in ow trial 
system. 

Recommendation 41 ; The Comnussion supports Supreme Court Rule 701(b) restricting counsel 
in capital cases to members of the Capital Litigation Bar. 
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This recommendation restates current law which the ISAA supports. 

E^ecommendatioB 42: The Conmt^sion supports Supreme Court Rule 714 regartilng 
qualifications for counsel in capital cases. 

This recommendation restates current law ’wdiich the ISAA supports. 

Recommendation 43: The State Appellate Defender should assist in &e identification of 
compete nt defense counsel by maintaining lists of defense attoinQ^s who have qualified for lead 
and co-i'.ounsel repr^entation in capital trials. 

The ISAA supports this proposal. 

Recommendation 44: Adequate funding should be provided so that prosecutors and defense 
attom^s can conttnue to reedve high quality traiumg in capital litigation. 

The ISAA supports this proposal. 

R^mmmdation 4S: All members of the Capital Trial bar (prosecutors and defense attorn^s) 
should rocelve additional training on the risks of false testimony by in-custody informants and 
Sbccomplice witnesses, the dangers of "tunnel visions" or confirmatory bias, the rislu of 
vt^rongfiil convictions, police investigative and interrogation methods, police invest^ating and 
exculpatory evidence, forensic evidence, and the risks of false confessions. 

llie IS^iA agrees with this proposal as it has long believed that additional trauiing improves the 
civerall ability of the criminal justice system to determine truth and avoids promoting any ideological 
bias against any professions or competent evid^ice. 

Recommendation 46; The Commbsioa supports Supreme Court Rule 416(e) which permits 
discovery depositions In capital cases upon a showing of good cause. 

Tins recommendation restates current law which the ISAA supports. 

Recommendation 47: The Commission supports Supreme Court Rule 416(f) mandating case 
management conferences in capital cases and recommends that toe rule be amended to require 
toat a final case management conference be held to insure that toe case is r^dy for triaL 

This recommendation restates current law which the ISAA supports. Also, the Association points 
OUT toat altoough Rule 4 1 6(f) currently leaves the a\^lability of a final case management conference 
to the discretion of the judge, many trial judges already require them as a matter of course. 

Recomiinendation 4S: The Commission support Supreme Court Rule 416(g) which requires the 
prosecution to file a certificate that all parties involved with the investigation of the case have 
been conferred with and all information required to be disclosed has been dui^osed. 


- 10 - 



118 


08/11/2002 12:15 FAX 630 784 3828 DOPAOE CTV ST. .4TTY 


This recommendation restates cunent law vdiich the ISAA supports. 

Recommendation 49 ‘. The IlUnok Supreme Court should adopt a definition of "exculpatory 
evidence" in order to provide guidance to prosecutors in making appropriate disclosures^ 

This proposal is unnscessaiy because Supreme Court Rule 412(c) ciarently includes die classic 
definition of exculpatory evidence, "any material or information . - . which tends to negate the guilt 
of the accused as to the offense charged or which would tend to reduce his punishment therefor. " The 
Ftule also requires the disclosure of such evidence. 

RecomciieDdafioB 50: llUsois law should require that "any discussions" with a witness or die 
representative of a witness concerning benefits, potential benefits or detriments conferred on 
& witness by any prosecutor, police official, corrections official or "anyone else" should be 
reduced to writing and disclosed prior to triaL 

The ISAA agrees in principle with this proposal, but points out that current law already require the 
disclosure of any benefit e7q)ected by the witness in exchange for his testimony. 

Recommendation 51: Whenever file prosecufion may seek to Introduce t^timony of an in- 
custody infonnant at either the guilt or sentencing phase, it mast disclose to fiie defense the 
witness^ Identification and background. 

This recommendation restates current law which the ISAA supports. 

Recommendation 52: Trial judges should hold pre-trial evidentiary hearings to determine the 
reliabili ty and admissibility of an in-custody informant's testimony at either guilt or sentencing. 

The IS/iA disagrees vdth this fffoposal because it itrtnnies into die jury’s role in discerning witness 
credibility. Instead, the Association has long stated that a jury instruction similar to the accomplice 
witness instmetion would be more effecrive in addressing this concern without interfering witii the 
jury’s fiinction. 

Recommeudation 53: Courts should carefulfy scrutinize any tactic that misleads a suspects as 
to the strength of the evidence in order to determine if it improper^ induced him into 
confessing. 

This recoimn^dation restates current law which die ISAA supports. 

Recommendation 54: The Commission makes no recommendation as to whether or not plea 
ui^otlattons should be restricted with respect to the death penalty. 
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Recommendation 55: Expert testimony regarding eyewitness testimony should be admitted 
wJlierc ap^propriate. 

This recommendation restates current law which the ISAA siipports. 

Recommendation 56: Illinois Pattern Jury Instructions should be amended to include a 
reference to the difficulty of making a cross-racial identification as well as a statement that “eye 
wiitness testimony should be carefully examined in light of the other evidence in the case/’ 

The ISAj\ disagrees with these proposals. The current IPI instructions adequately state the law 
instructing jurors to consider all the legally relevant factors relating to the sufficiency of an 
idsntificaiion, including the witness’ opportunity to view the offender at the time of the offense, his 
degree ol attention and the length of time between the offense and the identification. It would be 
inaccurate, highly offensive, and a throwback to the worst legal classifications in out history, to 
categoricidly impeach a witness’ ability to recognize a human being on the sole basis of the witness’ s 
race. 

Moreovei; the Association does not believe it is appropriate to highlight a particular type of evidence 
such as eyewitness testimony because juries are already told to “consider all the facts and 
ckcumstainces in evidence” when weighing the identification testimony of a witness. 

Recommendation 57: The IPI instructions should include an instruction calling for “special 
csiution” with respect to the reliability of the testimony by in-custody informants. 

The ISAiV supports this proposal as the appropriate method for curing the special problems with 
testimony from in-custody informants. This proposal promotes a more informed trial system and 
makes Reicommendation 52 (which excludes information from the fact-finder) unnecessary. 

Recommendation SS: 'When a defendant’s statement was not electronically recorded, the jury 
should bn; instructed that a recording or a statement actually written by the defendant is more 
reliable than a non-recorded summary. 

Hie ISA/i. disagrees with this proposal as it calls for the juiy to be instructed that certain statements 
are inherently unreliable even though those same statements were found by the trial judge to have been 
voluntarily made. 

Recommendation 59: Illinois courts should continue to reject the results of polygraph 
examinastion during the guilt phase of capital trials. 

Tliis recommendation restates current law which the ISAA supports. 

Recommendation 60: The Commission supports Amended Supreme Court Rule 411, making 
the rules of discovery applicable to the sentencing phase of capital cases. 
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This recommendation restates current law which the ISAA supports. 


Recommendation 61: The statutory mitigating factors should be expanded to include the 
clefendaint’s history of extreme emotional abuse and that the defendant suffers from reduced 
mental capacity. 

1 he ISAA agrees with this proposal, but points out that such mitigating evidence is always presented 
by the defense in a capital case if such evidence is available. In fact, any failure to present this type 
of mitigation evidence would be ineffective assistance of counsel and would cause reversal of the 
cieath sejirtence. This recommendation would put a statutory gloss on current law and practice which 
are both supported by the ISAA. 

Recommendation 62 : The defendant should have the right to make an unsworn statement in 
allocution to the jury without being subject to cross-examination. 

ITie ISAA disagrees with this proposal because the Illinois Supreme Court has consistently held that 
capital defendants are not entitled to make an unsworn statement in allocution, particularly since the 
defendaiit may attempt to address disputed factual matters in his plea for mercy. 

Recommendation 63: The jury should be instructed as to alternative sentences that may be 
imposed if the death penalty is not imposed. 

The IS/uA disagrees with the proposal that the juiy be instructed as to all possible sentencing 
possibilities, except in cases where the only alternative is mandatory natural life, because such an 
instruction could actually prejudice the defendant by making a death sentence more - likely If ajuiy 
is told tliat the defendant could be sentenced to as little as 20 years (even though such a sentence 
vrauld bf! highly unlikely), the jury might detennine that the death penity is necessary to ensure that 
he is ne^' cr released into society. 

Recommendation 64: Illinois courts should continue to reject the results of polygraph 
examinsitlon during the sentencing phase of capital triab. 


This recommendation restates current law which the ISAA supports. 


Recomniendation 65: Illinois' Death Penalty Statute should be amended to replace the “no 
mitigating factors sufficient to preclude” language with “that death is the appropriate 
sentence." 


Although the Illinois Supreme Court and the Federal Courts have consbtently rejected any claim that 
the current statutory language is confusing and might lead a jury to believe that the death penalty is 
mandatojy, the ISAA does not oppose such an amendment because every judge or jury must ultimately 
dsteimine whether death is the “appropriate” sentence. 
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Recommeadation 66: No sentence of death may be imposed unless the trial judge concui^ in the 
jury’s verdict to impose the death penalty. 

This ISAA. disagrees with this proposal because it is an extreme recommendation, unlike any other 
statutory scheme in the country, and would effectively eliminate bench trials in capital cases. Also 
Illinois trial judges currently have the authority to grant a new trial or sentencing hearing (or even 
enter a judgment notwithstanding the verdict). Nevertheless, the Association is willing to study 
whether less extreme options are feasible. 

Recomm(^ndation 67: Assuming the eligibility factors are limited to the five proposed by the 
Commissison, the only alternative sentence for d^th eligible crimes should be natural life. 

Although the ISAA disagrees with the proposed reduction to five eligibility factors, the Association 
could suppiort a statutory requirement that whenever a defendant is found death eligible, the only other 
available fientence is maidatory natural life. 

Recommendation 68: The imposition of the death penalty should be prohibited for defendants 
wbio are dletermined to be mentally retarded. 

The ISAA. supports this goal but stresses that the goal must be achieved with an objective standard 
for mental retardation which has been established before the defendant’s crime. The Commission’s 
commentary makes a strong case that any definition of mental retardation must incltide a combination 
of significant deficits in general intellectual functioning and adaptive behavior as well as 
manifestaiioii of mental retardation prior to age 18. 

Recommendation 69 : The death penalty should not be sought if the sole evidence of guilt was 
tfa(i5 uncorroborated testimony of an in*custody informant, accomplice or single eyewitness. 

Although the ISAA recognizes that most prosecutors would not seek death in such a case, the 
Association disagrees that it is appropriate to ^stematically preclude the death penalty based on 
ceiitain ty]pes of evidence. The Association knows of no completely uncorroborated single witness 
miird^ case. Without knowing the Commission’s definifion of “uncorroborated,” it is possible that 
the Commission would disqualify a single witness case like the one against Richard Speck, 

Recommendation 70: The lUinois Supreme Court should automatically examine as part of every 
diirect appeal whether the sentence was imposed based on a arbitrary factor, whether the 
evidence supported the death sentence, or whether the sentence was disproportionate to the 
sentences imposed in other cases. 

E\'en though such review is not reqmred by tire federal constitution or tiie Illinois death penalty statute, 
current Dlmois law provides that the Illinois Supreme Court will address these precise issues whenever 
th(5y_aie raised by defendants in capital cases. Therefore, the ISAA believes this proposal is 
unnecessary since it is already addressed by Illinois law. 
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Recommendation 71: Rule 3.8(c) of the Rules of Professional Conduct which refers to the 
Sp ecial Responsibilities of Prosecutors should be amended to provide that the duty to disclose 
exculpatory evidence continues even after conviction. 

Although prosecutors already consider their obligation to disclose exculpatoiy evidence as ongoing 
thereby rendering this proposal unnecessary, the ISAA would not oppose this proposal as a further 
codification of existing law. 

Recommendation 72: The time for filing an initial post-conviction petition in capital cases 
should be extended to 6 months following the affirmance of the conviction and sentence on 
direct appeal. 


The ISAA is opposed to any additional delays in die system as being unfair to the victims. 


Recommendation 73; The Post-Conviction Act should be amended to require that any 
evidentiaiy hearing is convened within one year of the filing of the petition. 

The ISAA supports this proposal. 

Recommendation 74; The Post-Conviction Act should be amended to permit the filing of a 
petition based on newly discovered evidence of actual innocence regardless of otherwise 
applicable procedural bars. 

Tlnis ISAA agrees in principle but believes that a better approach may be found in current legislation 
(Senate Bill 2023) sponsored by the Dupage County State’s Attorney’s Office. 

Recommendation 75 j Illinois law should provide that clemency petitions in capital cases may 
noil: be filed any later than 30 days after the Illinois Supreme Court sets a final execution date. 

The ISAA supports this proposal. 

Recommendation 76: Leaders in both the executive and legislative branches of state government 
should ensure that more resources are available to the criminal justice system in order to bring 
about meaningful reform in capital cases. 

The ISAA supports this proposal. 

Recommendation 77; The Capital Crimes Litigation Act should be reauthorized. 

The ISAA supports this proposal. 


Recommendation 78: Adequate compensation must be provided to counsel from the Capital 
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Litiilgation T rust Fund and the statute should be amended to allow trial judges to award a higher 
rate of fees based on the prevailing market rate in that area. 

The ISAA supports this proposal. 

Re(^ommeiidation 79: The provisions of the Capital Litigation Trust fund should be construed 
broadly so that public defenders, especially in rural areas, can use provisions to secure 
additional' counsel and seek reimbursement for reasonable expenses in capital trials. 

Tho ISAA supports this proposal. 

Rc<i:ommendation 80: The State Appellate Defender should continue providing statewide trial 
support in capital cases and the necessary funds should bc|appropriated. 

The ISAA supporte this proposal. 

Recommendation 81: Funds should be made available for increased salaries, pension 
contributions' and student loan repayment for prosecutors and public defenders. 

The ISAA supports this proposal. 

Recommendation 82: Adequate funding must be provided by the State to all Illinois police 
agencies in order to implement electronic recordings of interrogations in homicide cases. 

The ISAA supports this proposal. 

Recommendation 83: The recommendations of this report should be used to improve the entire 
criminal justice system, and not be restricted to capital cases. 

The ISAA agrees with this proposal to the extent that it si^poits the specific recommendations which 
improve the overall truth-seeking function of our trial system and the improved expertise of its 
practitioncTS and judges. 

Recommendation 84: The Administrative Office of Illinois Courts should devriop data collection 
foims which would be filled out by trial jndg^ after sentencing defendants for first degree 
murder in order to provide information which will help determine that the capita! punishment 
syr.tem works fairly. 

Dsita collection is good, but there are two problems with this proposal. First, trial judges should not 
be saddled with the ministerial burden of collecting data for statisticians, Second, while statistics can 
measure many things, statistics will not measure the fairness and justice of a criminal justice system 
which ass<ssses truth and justice in the unique facts and circumstances in each case. 
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Keconunendation 8S: Judges should be reminded of fheir obligation under Canon 3 to report 
violations of the Rules of Professional Conduct by prosecutors and defense lawyers. 

This recommendation restates current law which the ISAA supports. 


Submitted May 16, 2002 

THE ILUNOIS STATE’S ATTORNEYS ASSOCIATION WORKING 
GROUP ON CAPITAL LITIGATION 


States Attorneys; 

Richard A. Devine, Cook County, President, Illinois State’s Attorneys Association 

Joseph Biikett, DuPage County 

Mary Elizabeth Gorecki, Kane County 

Robert Haida, St. Clair County 

Timothy Huyett, Logan County 

Paul Logli, Winnebago County 

Kevin Lyons, Peoria County 

Gary Pack, McHenry County 

John Piland, Champaign County 

Charles Reynard, McLean County 

John Schmidt, Sangamon County 

Brian Schinkle, Edwards County 

Jef&ey Tomczak, Will County 

Patrick Delfino, Executive Director, Illinois State’ s Attorneys Association 
and various Assistant State’s Attorneys of Illinois 
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By Jeff Jacoby, 6/2/2002 
First of two parts 

THERE WERE tears and sighs aplenty when Napoleon Beazley was put to 
death last week, eight years after he pumped two .45-caiiber bullets into the 
head of a defenseless 63-year-old, rifled the dead man's pockets to get his 
keys, and then stole his car for a one-block joyride. But the tears and sighs 
weren't for Beazley's victim, John Luttig, or for Luttig's widow, who was 
nearly killed herself, or for their children and grandchildren, whose lives 
sustained a wound that night that will never fully heal. 

The tears and sighs were for Beazley. And why? Because at the time he 
committed what even he later called a "heinous" and "senseless" murder, his 
1 8th birthday was still three months off. That was enough to send the anti- 
death penalty spin machine into overdrive. 

I am astounded," wrote Bishop Desmond Tutu, "that Texas [and other states] 
take children from their families and execute them." 
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"Texas must recognize," thundered Sue Gunawardena- Vaught of Amnesty 
International, "that the brutal practice of executing children is in complete 
and utter defiance of international law." 

"Of those nations executing children, " an aghast Jeannine Scott wrote in The 
New Abolitionist, "the United States is far in the lead." 

It's hard to say which is more offensive - the pretense that giving a lethal 
injection to a 25-year-old convicted murderer amounts to "executing 
children, or the spectacle of people who never shed a tear for the innocent 
John Luttig weeping so noisily for his killer. 

In any case, the age issue is a red herring. No state allows the death sentence 
for anyone younger than 16, and no one younger than 23 has been executed 
in modem times. Antiexecution activists seized on Beazley’s age for the same 
reason they seized on Karla Faye Tucker's death row conversion to 
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Christianity and Ricky McGinn's last-minute plea for DNA testing: They'll 
seize on any excuse to keqp a murderer alive, no matter how lame the excuse 
or how obvious the murderer's guilt 

That is their right, of course - in a way, it is even part of the super-due 
process the US criminal justice system affords capital defendants - but it 
would be nice if they sometimes acknowledged the truth: They aren't opposed 
to unjust or tainted executions, they are opposed to all executions, period. 

The Beazley brouhaha was simply one more skirmish in their ongoing (and 
very well-funded) campaign to wipe out capital punishment for good. 

So is their call for a death-paialty moratorium. 

Opponents of capital punishment loudly insist that death sentences are meted 
out unfairly and incompetaitly, that the criminal justice system is broken, and 
- worst of all - that scores of innocent defeidants are being sent to death row. 
These are grotesque exaggerations, b^ed mostly on a handful of anecdotes 
(didja hear the one about the lawyer who fell asleep?) or highly tortured 
statistics, like the phony claim that there is a 68 percent error rate in capital 
cases. 

The truth is that capital punishment in America is the most accurate and 
carefully administered criminal sanction in the world, and the public has good 
reason to support it. The latest Gallup poll shows that 72 percent of 
Americans fkvor the death penalty for murderers, while only 25 percent 
oppose it. Indeed, nearly half of the public (47 percent) says that the death 
penalty isn't imposed often enough, more than double the 22 percent who 
think it is imposed too often. 

Hence the call for a moratorium. Americans are being urged not to abolish 
executions but merely to suspend them long enough to identify and fix any 
problems. "Whether you support or oppose capital punishment," goes the 
ACLU's pitch, "we need a moratorium on executions to give us time to figure 
out why the system is not working." 

It's a clever appeal, and there are signs it is having an impact. Illinois and 
Maryland have adopted moratoriums. The idea is under consideration in other 
states. Writing in The New Republic, Peter Beinart suggests that endorsing a 
national death-penalty moratorium could be a winning issue for a Democratic 
presidential candidate. With a largely anti-death penalty media cheering in 
the background, perhaps it could. 

Of course, some moratorium proponents are death penalty supporters who 
sincerely believe that there are correctable problems with the way it is 
currently administered. That was the thinking behind the moratorium in 
Illinois, a state where judges and policemen have been convicted of 
corruption and where a number of capital defendants were wrongly 
convicted. 
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But most of those calling for a national moratorium see it as a prelude to 
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ending executions for good. As usual, they not being straightforward 
about their motives - or about what we could expect if they got their way. 

Next: The cost of a moratorium. 

Jeff Jacoby's e-mail address is j acoby@globe.com. 

This story ran on page E7 of the Boston Globe on 6/2/2002. 
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Second of two partsDEA!X'H PENALTY abolitionists don’t usually mention it, 
but in promoting a moratorium on executions, they are urging us down a road 
we have taken before. 

In the mid- 1 960s, as a number of legal challenges to capital punishment 
began working their way through the courts, executions in the United States 
came to a halt. From 56 in 1 960, die number of killers put to death dropped to 
seven in 1965, to one in 1966, and to zero in 1967. There it stayed for the 
next 10 years, until the State ofUtah executed Gary Gilmore in 1977. That 
was the only execution in 1 977, and there were only two more during the 
next three years. 
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In sum, between 1965 and 1980, there was practically no death penalty in the 
United States, and for 10 of those 16 years - 1967-76 - there was literally no 
death penalty: a national moratorium. 


What was the effect of making capital punishment unavailable for a decade 
and a half? Did a moratorium on executions save innocent lives - or cost 
them? 
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The data are brutal. Between 1965 and 1980, annual murders in the United 
States skyrocketed, rising from 9,960 to 23,040. The murder rate - homicides 
per 100,000 persons - doubled from 5.1 to 10.2. 

Was it just a fluke that the steepest increase in murder in US history 
coincided with the years when the death penalty was not available to punish 
it? Perhaps. Or perhaps murder becomes more attractive when pdtential 
killers know that prison is the worst outcome they can face. 

By contrast, common sense suggests that there are at least some people who 
will not commit murder if they think it might cost them their lives. Sure 
enough, as executions have become more numerous, murder has declined. 
"From 1 995 to 2000," notes Dudley Sharp of the victims rights group Justice 
For All, "executions averaged 71 per year, a 21,000 percent increase over the 
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1966-1980 period. The murd^ rate dropped from a high of 10.2 (per 
100,000) in 1980 to 5.7 in 1999 - a 44 percent reduction. The murder rate is 
now at its lowest level since 1966." 

What is true nationally has been observed locally as well. There were 12,652 
homicides in New York during the 25 years from 1940 to 1965, when New 
York regularly executed murderers. By contrast, during the 25 years from 
1 966 to 1991 there were no executions at all - and murders quadrupled to 
51,638. 

To be sure, murder rates fell in almost every state in the 1990s. But they fell 
the most in states that use capital punishment. The most striking protection of 
innocent life has been in Texas, which executes more murderers than any 
other state. In 1991, the Texas murder rate was 15.3 per 100,000. By 1999, it 
had fallen to 6. 1 - a drop of 60 percent. Within Texas, the most aggressive 
death penalty prosecutions are in Harris County (the Houston area). Since the 
resumption of executions in 1982, the annual number of Harris County 
murders has plummeted from 701 to 241 - a 72 percent decrease. 

Obviously, murder and the rate at which it occurs are affected by more than 
just the presence or absence of the death penalty. But even after taking that 
caveat into account, it seems irrefutably clear that when murderers are 
executed, innocent lives are saved. And when executions are stopped, 
innocent lives are lost. 

Death penalty abolitionists {and a few death penalty supporters) claim that a 
moratorium on executions is warranted because the criminal justice system is 
"broken" and the death penalty is unfairly applied. But if that's true when the 
punishment is death, how much more so is it true when the punishment isn't 
death! Death penalty prosecutions typically undergo years of appeals, often 
attracting intense scrutiny and media attention. So painstaking is the super- 
due process of capital murder cases that for all the recent hype about innocent 
prisoners on death row, there is not a single proven case in modem times of 
an innocent person being executed in the United States. 

But the due process in non-death penalty cases is not nearly as scrupulous. 
Everyone knows that there are innocent people behind bars today. If the legal 
system's flaws justify a moratorium on capital punishment, a fortiori they 
justify a moratorium on imprisonment. Those who call for a moratorium on 
executions should be calling just as vehemently for a moratorium on prison 
terms. Why don't they? 

Because they know how ridiculous it would sound. If there are problems with 
the system, the system should be fixed, but refusing to punish criminals 
would succeed only in making society far less safe than it is today. 

The same would be true of a moratorium on executions. If due process in 
capital murder cases can be made even more watertight, by all means let us 
do so. But not by keeping the worst of our murderers alive until perfection is 
achieved. We've been down the moratorium road before. We know how that 
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experiment turns out. The results are written in wrenching detail on 
gravestones across the land. 

Jeff Jacoby's e-mail address is j acoby@glnbe.cf)rr>. 
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An Illinois Prosecutor’s Perspective on the Moratorium and 
the Governor’s Commission on Capital Punishment Report 


John J. Kinsella 

First Assistant State’s Attorney’s Office 
DuPage County, Illinois 


I have been a prosecutor in Illinois for 21 years. I am currently the First Assistant State’s 
Attorney of DuPage County. DuPage County is the second largest County in Illinois, with a 
population of nearly one million residents. I have tried over 1 00 felony cases to verdict, including 
many murder cases. I have tried six capital cases and have had two defendants sentenced to death. 
I am currently the First Vice President of the Illinois Prosecutors Bar Association. I have taught and 
lectured for the National College of District Attorneys, National Louis University, the Suburban Law 
Enforcement Academy (Illinois), the Illinois State’s Attorney’s Association and the Illinois 
Appellate Prosecutor’s Office. I am a member of the Association of Government Attorneys in 
Capital Litigation and have recently been certified by the Illinois Supreme Court for membership in 
the Capital Litigation Trial Bar. I have been an active participant in the on going debate in Illinois 
over the death penalty and many of the proposed reforms that have been discussed over the past 
several years. 

While I am appearing here today as an Illinois prosecutor and as an Assistant State ’ s Attorney 
from DuPage County, Illinois, I am speaking on my own behalf and not as a representative of any 
of the organizations of which I am a member. I will be expressing my own views and not those of 
any other individual or organization. 

I was asked to appear here today to express the views of an Illinois prosecutor on the issues 
of the Governor’s moratorium and the Governor’s Commission on Capital Punishment. I do so with 
a sense of gratitude for the tremendous honor of appearing before this committee. I am truly 
humbled by this opportunity and hope I am able to provide a worthwhile perspective on the Illinois 
experience. The State’s prosecutors obviously do not speak with a single voice. However, I am 
confident that our views are consistently bi-partisan, victim sensitive, and formed with a keen sense 
for protecting our communities. We are the voice of the victims of crime and the last line of defense 
to those who may become victims in the futme. 
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The Moratorium Issue 

The moratorium in place in Illinois is liie result of the Go vemor ’ s decision to halt executions 
and is not the product of any change in legislation or judicial action. The last person executed in 
Illinois was Andrew Kokoraleis who was executed on March 17, 1999. He was sentenced to death 
in connection with the mutilation murders of 16 young women. In January of 2000, Governor Ryan 
announced a moratorium. It was imposed without notice to any prosecutor or victim’s family 
member and without regard to the individual circumstances of their cases. He stated that he would 
not permit another execution in the State until he had a commission examine the State’s system of 
capital punishment. Notwithstanding the Governor’s moratorium, it should be pointed out that the 
death penalty remains the law in Illinois. Prosecutors continue to seek death sentences, courts 
continue to impose death sentences, and the Illinois Supreme Court continues to uphold death 
sentences. The only direct impact has been that the Illinois Supreme Court has not issued any 
execution dates because the Illinois Attorney General, in deference to the Governor, has not sought 
the entry of such an order. However, many have commented that the Governor does not have the 
Constitutional authority to nullify, ev^ temporarily, the Illinois death penalty law. Ultimately, this 
is largely an academic question in light of the acquiescence to his Governor's position. 

The Illinois Supreme Court has consistently found the Illinois death penalty law to be 
constitutional, as have the various federal courts that have been asked to review the statute. In fact, 
since the moratorium was put in place, the Illinois General Assembly has passed two bills that 
created two new grounds for seeking the death penalty. The Governor has vetoed each of these bills. 
Recent reported polling shows that about 50% of people accept the Governor’s position and support 
the current review, but the fact remains, that the death penalty is still supported by a majority of the 
general public and their elected representatives. 

No one would dispute that the Governor’s actions were prompted by a series in the Chicago 
Tribune on capital punishment entitled ‘The Failure of the Death Penalty in Illinois.” This series 
had been preceded by a story in the Tribune entitled “The Verdict: Dishonor” in which the paper 
attempted to make the case that prosecutorial misconduct in murder cases was a nation-wide 
systemic problem dating back some forty years. Prosecutors around the country uniformly criticized 
the article and questioned the reliability of the research. 

The Tribune’s compilation of case names andniunbers detailing 1 3 “exonerated” death cases 
formed the basis for the claim of “wrongful convictions” by the Governor. The Governor’s 
Commission also examined these same 1 3 cases. It is worth noting that these 1 3 cases represent all 
the cases since reinstatement of capital punishment in Illinois in 1977 wherein a defendant having 
at least once been sentenced to death was later either acquitted or against whom the charges were 
later dropped. Therefore, by definition, any person having once been convicted and sentenced to 
death and the charges having ultimately been dismissed or the defendant acquitted are included in 
the category of “wrongfully convicted” and eventually labeled as “innocent.” While all 13 were 
sentenced to death at some point while their case was pending, it is worth noting not all the 
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defendants were facing a death sentence when their case was ultimately resolved. For example in 
the Gauger case, the defendant’s death sentence was vacated immediately following his trial. The 
prosecutor later dismissed his case after the Appellate Court ruled that he was arrested without 
probable cause and therefore his confession w^ deemed inadmissible. In the Hernandez, case the 
defendant was initially sentenced to death in 1985. He was re-tried in 1990 and 1991, however 
following his second conviction he was sent^ced to a term of years and did not receive a second 
death sentence. The second conviction was overturned and the case was dismissed in 1996. 

By making these observations I am in no way suggesting that even one man being convicted 
for a crime he did not commit is somehow acceptable or insignificant. Clearly, from what has been 
learned in at least some of these cases the defendants were in fact shown to be innocent. These cases 
are very disturbing and merit the closest scrutiny. By the s^e token it is important to understand 
that not all these defendants have been shown to be “innocent.” For example in the Smith case (one 
of the 13 cases in question), the Illinois Svq)reme Court in overturning his second conviction and 
second death sentence went to great lengths to clarify that their opinion should not be read as a 
declaration of his innocence. Their decision was based upon their determination that the evidence 
was legally insufficient to support his conviction. However, in spite of the Court’s admonitions, 
many death penalty opponents will make the unequivocal claim that all 13 defendants, including 
Smith were shown to be innocent. Such claims are in most instances simply expressions of opinion 
and not a legal conclusion. Ultimately, we should all be concerned about any miscarriage of justice, 
whether it is in one case or a dozen. The remaining question is what do we do about it and how 
should that experience impact the handling of other unrelated prosecutions. 

From the beginning of the current death penalty debate in Illinois, various concerned entities, 
beyond the Governor, have reacted. The Illinois Supreme Court has instituted substantial changes 
in how capital cases are handled in Illinois. These include new rules on the qualifications of those 
who can prosecute, defend, or preside over a death case. The court has ordered that capital 
defendants are entitled to extensively greater discovery, including depositions of State witnesses. 
The court ordered mandatory training for everyone involved in such litigation. The new rules are 
designed to afford greater protections to the accused and to assure a far greater degree of confidence 
in the judgments of the courts. The legislature, in recognizing that among the most common 
complaints about capital cases in Illinois was the adequacy of defense counsel and the lack of 
fimding for the defense, has established a capital litigation trust fund that is now available to finance 
the defense in capital litigation. 

In addition to the actions of the Supreme Court and the creation of the capital litigation trust 
fund, many substantial reforms have been instituted or proposed. For instance, in legislation 
supported by prosecutors across Illinois we became among the first states to establish the right of a 
convicted offender to obtain post-conviction DNA testing in order to pursue a claim of actual 
innocence. Further, prosecutors have advocated many of the reforms put into place by the Supreme 
Court and have proposed legislation that will assist convicted defendants in post-conviction 
challenges to their convictions. 
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Among the most uniform objections that prosecutors have had about the Governor’s 
imposing a moratorium is the fact that none of these changes or proposed reforms will have any legal 
impact on the cases of the approximately 170 men and women currently on death row in Illinois. 
Thus, the moratorium has only served to put on hold all the cases that have proceeded through the 
myriad levels of review to a point at which an execution date should be ordered. The Illinois 
Supreme Court has already ruled that no new rule can have a retroactive application, nor do the new 
rules provide a basis for finding that a case tried 20 years ago is to be measured by any newly enacted 
rules. This has lead to the demand by prosecutors that the Governor, on a case-by-case basis, 
examine each case individually. No one questions the Constitutional right of the Governor to 
exercise his Constitutional power of clemency in vacating a death sentence for any reason he 
chooses. With all due respect to the Governor, if he believes that any death row inmate is innocent, 
he not only can, but also should, act accordingly. But, the effect of his moratorium is such that cases 
have been halted on the theory that some new procedural law or rule will somehow affect the 
ultimate disposition. This delayintheresolution of cases alreadytried, sentenced, and reviewed by 
the courts was imposed without notice to any prosecutor or victim's family member and without 
regard to the individual circumstances of the case. These cases include prosecutions where the 
defendant pleaded guilty to the murder or where no legitimate claim of actual innocence has ever 
been articulated by the defense. 

Prosecutors generally believe that each case is unique and that the judgment rendered in that 
case must rise or fall on it’s own merits. The facts and types ofissues raised in each of the 13 cases, 
which actually stem from 10 separate crimes (several are co-defendants) are different and unique. 
Similarly, the facts and issues in every death case are different mid unique, each deserving it's own 
individual examination. If a defendant has received a fair trial, had full access to all the levels of 
review, and there is no credible claim of residual doubt justice demands that the lawful sentence of 
the court be carried out. 

Having expressed these concerns I do want to state that prosecutors throughout Illinois 
sincerely believe that any process that critically examines what we do and how we do is welcomed. 
Our laws must always be examined and re-examined in an unending effort to assure that we are 
always striving to improve our system of justice. The refinement of our Anglo-American system of 
truth seeking should never be viewed as complete. We must continue to vigorously pursue 
improvement and meaningful reform. 

At the root of the current debate is essentially an attack on the how we arrive at justice 
through our truth seeking process. There are those who believe that these 13 cases reveal a 
fundamental flaw in the Anglo-American legal tradition such that the system simply cannot reliably 
find the truth. If accepted, this contention would not be logically limited to capital cases but place 
into question the reliability of every judgment arrived at in any court of law. Uniformly, prosecutors, 
and one could argue the public as well, are unwilling to accept such a fatalistic view of justice in 
America. We are confident that if everyone involved in the process does there job ethically and 
competently, justice will be obtained. When there is a breakdown in that process, safeguards are in 
place to guarantee that all reasonable doubt goes to the accused and no innocent person ever suffers 
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the ultimate punishment. No prosecutor, just as no person, ever wants to see an innocent person 
convicted, let alone executed. 


Response to the Commission's Report 

Preliminarily, I want to express my opinion that the Commission members did a 
commendable j ob and obviously worked very hard in tackling a very complex issue. While Illinois 
prosecutors have strong objections to some of die recommendations, Illinois prosecutors, nonetheless 
support the overwhelming majority of the Commission’s work. 

Before address some of the Commission’s specific recommendations, there are several 
general observations that I would like to make. There was only one active prosecutor among the 14 
people on the Commission. Among file thirteen others were some of the most vocal opponents of 
the death penalty regardless of the jurisdiction. Of even greater concern is the fact that many of the 
most controversial recommendations reflect a very negative opinion of the integrity of policeman, 
and in many instances directs how the police are to do their job md manage their investigations. 
However, there was not a single police official or representative on the Commission. Of perhaps 
equal significance, was the absence of representatives from my victim rights groups or 
representatives of the victims perspective. 

The report overall is very "suspect friendly" and seems to advocate an approach to law 
enforcement that could impede the ability of the police to investigate the most serious crimes. This 
would not serve the larger public interest in protecting its citizens. The report seems designed to 
limit the application of the death sentence to only serial killers and cop killers and to place more and 
more obstacles to seeking a death sentence rather than reforms that are designed to remedy the 
perceived systemic shortcomings observed in their examination of capital cases in Illinois. 

The following are some ofthe specific criticisms that have been made by Illinois prosecutors: 

1. The expansion of the Fifth Amendment right to appointed counsel to any suspect who 
requests representation even when not being questioned is very troublesome. This 
practice could seriously undermine the ability of police to solve crime, while expanding 
suspect’s rights far beyond those contemplated by the Miranda decision. 

2. Mandating the use of videotaping of all interrogations of suspects and witnesses is of 
concern to prosecutors. Videotaping of suspect’s statements is always advisable when 
possible. However, mandating that every statement heard by a police officer be recorded 
on the premise that they cannot be trusted to tell the truth is disturbing. The use of 
videotaping should be strongly encouraged. Yet, the Commission’s report bespeaks an 
unjustified distrust of police. 
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3 . Many of the recommendations of the Commission constitute an attempt to micro-manage 
police procedures. These include the areas of how to question suspects and witnesses 
and how to conduct identification procedures. While some of the suggestions are 
appropriate, it should not be the subject of legislation that suggests that any other 
approach is inherently unreliable. 

4. Most prosecutors agree that many of the death penalty eligibility factors could be 
eliminated, but they believe the Commission's recommendation goes too far. While the 
elimination of felony-murder, murder of a child, or a contract killing will dramatically 
reduce the number of death eligible murders, it would do so at the cost of justice in many 
cases. The abduction, rape and miuder of a young child are crimes for which the death 
penalty should at least be a sentencing option. 

5. The responsibility of making the decision should not be left to a state mandated 
committee. There is no correlation between the charging decision and improving the 
truth seeking process in capital cases. A person singularly responsible to the public he 
or she serves should make this critical decision. 

6. The concept of a pre-trial reliability hearing for any category of witness runs against the 
historical role of the jury in the truth seeking process. There are other more appropriate 
means of addressing the legitimate concerns associated with the use of a true jailhouse 
informant. 

7. Specially categorizing the testimony of eyewitnesses is unnecessary and highlighting 
racial considerations in evaluating the testimony of a witness is inappropriate. 

8. Allowing a defendant to testify before a jury without being subject to cross-examination 
is a dramatic departure from the most traditional method of truth seeking known to our 
Anglo-American legal tradition. This could permit factual testimony being presented 
without facing the rigors of cross-examination, which often reveals serious questions of 
the reliability of such testimony. 


Conclusion 


Prosecutors throughout Illinois embrace reform and are open to any meaningful change that 
enhances the reliability of the truth seeking process. The majority of the recommendations of the 
Governor's Commission are supported by prosecutors in Illinois (attached please find a copy of the 
response of the Illinois State's Attorney's Association). However, several of the more substantive 
recommendations will not enhance the ability of police or prosecutors to appropriately investigate 
or prosecute a murder case. To the contrary it will create hurdles designed to assist the accused 
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beyond any level previously recognized under the Constitution. Some have opined that the resulting 
statutory scheme intended by these recommendations so limits the availability of the death penalty 
and creates so many obstacles that it would have the practical effect of ending capital punishment 
in Illinois. In fact, the majority of the Commission voted in favor of abolishing the death penalty in 
Illinois. 


The debate over whether Illinois needs to reform it's criminal justice system or whether 
Illinois should continue to have capital punishment is a debate well worth having. Those of us in 
law enforcement welcome the debate, provided it is open, honest and allows all voices to be heard. 
If the result of such a debate is a more reliable capital justice system wherein the public's confidence 
is enhanced, we will all be the better for it. If the result is the elimination of capital punishment, we 
will accept the will of the people. 

In addressing the Governor's moratorium, prosecutors in Illinois have consistently maintained 
that it was not appropriate or necessary. Opinions include a strong argument that the Governor 
exceeded his Constitutional authority in announcing the moratorium. The only actual consequence 
to date has been that many capital cases have been proceduraily put on hold for three years, still 
leaving the remaining issues in those cases unresolved. Ultimately, the question of having capital 
punishment in Illinois is a matter for the legislature. Unless and until the Illinois General Assembly 
re-visits the issue and abandons the death penalty as a sentencing option, every participant in the 
criminal justice system has an obligation under the law to enforce the law and play their role, 
including the Governor. In response to the moratorium, prosecutors have consistently sought to have 
each case follow the proper course, which ultimately ends with the Governor's obligation to exercise 
his executive authority to use his discretion in considering every claim of actual innocence, or any 
other basis for commuting the sentence. Justice delayed in these cases serves no one's interests, least 
of all the family of the victims in a capita! case. 
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Statement Of Senator Patrick Leahy 
Senate Judiciary Committee, 

Subcommittee On The Constitution 
Hearing On 

“REDUCING THE RISK OF EXECUTING THE INNOCENT: THE REPORT OF THE 
ILLINOIS GOVERNOR'S COMMISSION ON CAPITAL PUNISHMENT" 

June 12, 2002 

I want to congratulate Senator Feingold, who chairs the Subcommittee on the Constitution, for 
holding this hearing to discuss the important lessons learned from the Ryan Commission in 
Illinois. Many of us have waited for the results of this report with great anticipation, and we are 
gratified to have the opportunity to hear from Governor Ryan, members of the Ryan Commission 
and other witnesses who have thoroughly studied these issues. 

Governor Ryan showed great courage two years ago by ordering a moratorium on executions in 
the State of Illinois until failures in the system could be identified and corrected. I commend 
Governor Ryan for undertaking this detailed review of the Illinois system, which includes 85 
specific recommendations for reform. The results of the Ryan Commission Report should serve 
as a resource - and, frankly, as wake up call - to other states that are considering reform of their 
systems of capital punishment. The evidence by now clearly shows that this is not just an Illinois 
problem; this is a national problem that requires a national solution. Senator Feingold has 
proposed a national moratorium through legislation he has introduced. 

For the past few years, I have been working hard to pass a bill called the Innocence Protection 
Act. I introduced this bipartisan bill in February 2000. Senator Gordon Smith is the leading 
Republican cosponsor. A few months later. Congressman Ray LaHood of Illinois and 
Congressman Bill Delahunt of Massachusetts introduced the Innocence Protection Act in the 
House of Representatives. Today, we have 25 cosponsors in the Senate and 233 in the House, 
including a wide array of Democrats and Republicans, supporters and opponents of the death 
penalty. Reflecting the strong and growing interest in these reforms, House Judiciary Committee 
Chairman Sensenbrenner and Crime Subcommittee Chairman Smith have scheduled a hearing on 
the bill, v/hich will take place next week. Following up on today’s hearing, this committee will 
hold its next hearing on this issue next week as well, on June 18. 

Over the past few months we have crossed several important milestones in the debate oyer the 
problems in how the death penalty is used today. We saw the 100'^ and 101" death row inmates 
released. Ray Krone, the lOO* capital prisoner to be exonerated is here today, as are Kirk 
Bloodsworth and Juan Melendez, both of whom were wrongfully convicted and sentenced to 
death. Soon after the Ryan Commission Report was released, the State of Maryland mnounced a 
moratorium on executions to investigate concerns about racial and geographic disparities in that 
state’s capital punishment system. And just last week, the Supreme Court let stand the Fifth 
Circuit Court of Appeals’ decision in the “sleeping lawyer” case. The Fifth Circuit correctly held 
that “unconscious counsel equates to no counsel at all.” 

These events reflect a rising awareness by courts and state governments that the current system is 
broken. The Ryan Commission Report recommends crucial steps toward fixing the systemic 
failures that produce wrongful convictions. There is much for the states and for the Congress to 
do in fixing these flaws, and the Ryan Commission’s report will help lawmakers at all levels of 
government summon the resolve to confront and address them. 


##### 
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AUSTIN - The only death-row inmate ever granted a reprieve by Gov. George W. 
Bush is scheduled to be executed Wednesday after DNA tests failed to exonerate 
him in the rape and murder of his 12-year-old stepdaughter. 

Ricky McGinn, 43, whose case helped spark a national controversy over the 
use of the death penalty in Texas, is scheduled to die by lethal injection after 
6 p.m. Wednesday at the Walls unit in Huntsville. 

Mr. Bush granted Mr. McGinn a temporary stay on June 1, only minutes before 
his execution was to be carried out. 

The governor, who at the time was campaigning for president in California, 
was always convinced that Mr. McGinn was guilty of the killing. But he said 
technical advances in DNA testing might show that Mr. McGinn did not rape 
Stephanie Flanary immediately before she was slain with an ax in 1993. 

Had he not committed the rape, Mr. McGinn never would have been eligible for 
the death penalty. 

The new tests, done at the FBI lab in Washington, concluded that a hair 
found inside the victim's body came from Mr. McGinn or one of his maternal 
relatives. None of his relatives was ever a suspect in the case. 

Steve Flanary, Stephanie's father, said the new tests did nothing except 
delay justice and cause his family ihore pain. 
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"It helped rehash everything just almost like it was at the beginning 
again," said Mr. Flanary, a pipe fitter and boilermaker who lives in Angleton, 
Texas. "I knew it [the new test] was going to say it was him. I was convinced 
before." 

Defense attorney Richard Alley of Fort Worth could not be reached for 
comment. Mr. McGinn maintained that he was innocent in an interview with The 
Associated Press this month. 

"I still want the world to know I'm not guilty," Mr. McGinn said. "I don't 
care what the tests show." 

A Brown County jury found Mr. McGinn guilty of capital murder in 1995 and 
sentenced him to death by injection. The conviction was based on strong 
circumstantial evidence: The victim's blood was found in his car and on an ax in 
his track. 

State District Judge Stephen Ellis ruled Aug. 1 5 that the new tests failed 
to exonerate Mr. McGinn and set Wednesday as the new execution date. 

Conducting the tests was the right thing to do even though they simply 
affirmed the jury's decision, said Richard Dieter, executive director of the 
Death Penalty Information Center in Washington. The nonprofit group does 
research on death-penalty issues but is neither for nor against capital 
punishment. 

"One would expect that most of these tests will show the defendant was 
guilty," Mr. Dieter said. "But there are going to be exceptions. It's not 
acceptable to execute a few innocent people in the process. So you need to do 
the testing not because most of the people are innocent but because some of them 
maybe. It remains important despite this case." 

Five states have laws allowing for post-trial DNA testing for death-row 
inmates, including Washington, Illinois, New York, Arizona and Oklahoma. A 
similar measure recently passed in the California Legislature and awaits 
consideration by Democratic Gov. Gray Davis. 

State Sens. Rodney Ellis, D-Houston, and David Sibley, R-Waco, say they will 
jointly sponsor a bill in the 2001 Texas Legislature to provide convicts with 
DNA testing and other protections, with some restrictions. 

Dianne Clements, president of Justice for All, a Houston-based victims' 
rights group, said any measure would have to be carefully defined in order to do 
something other than postpone justice for victims' families. 
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"When you are a death-row inmate, every delay is a success," Ms. Clements 
said. "Without a doubt, Ricky McGinn knew what the results would be, and he 
continued to lie. ... It [testing] does nothing to help anybody. What it does is 
uses resources on clearly guilty capital killers." 

Mr. Flanary, who plans to witness the execution, said Mr. Bush's decision to 
grant Mr. McGinn a temporary reprieve had more to do with presidential politics 
than justice. Mr. Bush has drawn fire from critics who say Texas, which executes 
more inmates than any other state, has ignored poor work by defense attorneys 
and unfairly limited inmates' ability to introduce new evidence that might clear 
them. 

"Look at it this way," Mr. Flanary said of Mr. Bush's decision. "You make a 
comment to the news media saying, 'We never executed anyone that's innocent in 
the state of Texas.' So in order to gain votes from both sides - the people who 
are against the execution and the people who are for the execution - in order to 
balance it out, why not pick one out there you know is already convicted? Y ou 
can use that to your own personal gain." 

Bush spokesman Mike Jones said Mr. Bush's decision was based solely on the 
legal case. 

"The governor took the right action for the right reasons," Mr. Jones said. 

"And it's further proof that the Texas justice system has extensive safeguards 
to ensure that only the guilty are executed in Texas." 

Texas has executed 144 inmates since Mr. Bush took office in January 1995. 
Mr. McGinn will be the 33rd Texas inmate executed this year and the 232nd since 
the state reinstated capital punishment in 1982. 

Mr. McGinn's case drew national attention earlier this summer after his 
defense attorneys raised questions about how police investigators took DNA 
samples after the slaying and about the results of those tests. Those tests, on 
a pubic hair found inside Stephanie and on a semen stain on her shorts, were 
inconclusive. 

Throughout the case, defense attorneys have suggested that law officers 
might have planted the first semen sample on the body to bolster their case 
against Mr. McGiiui, but they have produced no evidence to substantiate such a 
claim. 

Although Mr. McGinn had never been in prison before the Flanary killing, his 
criminal history included a murder acquittal and accusations that he sexually 
assaulted two women in the 1 980s. During the penalty phase of his trial, a 
daughter accused him of sexually assaulting her. 
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Good morning. My name is Lawrence Marshall, and I am a Professor of Law at 
Northwestern University School of Law in Chici^o, where I serve as Legal Director of 
Northwestern University’s Center on Wrongful Convictions. In that capacity, I have had the 
privilege of working on many of the cases you have been discussing here this morning. In fact, 
the staff of the Center on Wrongful Convictions has been involved in nine of the cases in which 
innocent men have been exonerated off of Illinois’ death row. In addition, we have worked with 
lawyers throughout the country on cases of wrongful convictions in other jurisdictions and we 
have intensely studied the causes and possible remedies for this grave problem. Studies that our 
Center has done on three of the leading causes of wrongful convictions-eyewitness error, false 
confessions, and informant testimony-are attached as an appendix to this testimony. 

Today’s hearing is an important step in America’s continuing education about the 
realities of how the death penalty system is administered. There is no substitute for facts in this 
regard. When the debate is about the ethics and morality of capital punishment in the abstract, 
one can argue based on one’s personal view and philosophy. But when the discussion focuses on 
the pragmatic issue of the system’s propensity for error, there can be no meaningful discourse in 
the absence of data. My personal experience with the death penalty serves as an example of tliis 
point. 

Twelve years ago, when I was asked to represent my first capital client, I had certain 
perceptions about the capital punishment system. I believed that the system was plagued by 
racism and arbitrariness, and that whether a defendant lives or dies often had more to do with 
skin color and net worth, than with the defendant’s particular culpability. But despite these 
flaws, I assumed that there was one matter about which we could all be sure: that those who were 
convicted of capital crimes and sentenced to die were unmistakably guilty of the crimes for 
which they stood convicted. I believed that despite any other flaws, our capital justice system 
had so many safeguards in place tliat it was virtually unimaginable that a tmly innocent peison 
would be convicted and sentenced to death. Most of America shared this assumption in 1990. 
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Over the past decade, the facts have shattered this belief. As you have heard, these facts 
have led the Governor of Illinois-a long time supporter of the death ponalty-to declare a 
moratorium on executions. And these facts have led the Governor’s bipartisan commission to 
declare that the death penalty system in Illinois is in need of broad, systemic reforms and that, 
even if these refonns are adopted, tliere is still no failsafe way to protect against wrongful 
executions. Because of these facts, the people of Illinois are now immersed in a serious debate 
about whether the death penalty can be fixed, and whether it is worth trying to fix, given the 
tremendous costs associated with fixes that would only reduce-not eliminate-the risk of error. 

This discussion must not be limited to Illinois because the problem is not at all unique to 
Illinois. Illinois does not convict more innocent people than other states do; Illinois has simply 
done a better job of exposing its errors. The high rate of wrongful convictions that ha.s been 
exposed in Illinois is a reflection of some serendipitous events and a tribute to the diligent work 
of journalists, investigators, academicians and public interest lawyers. Through the efforts of 
these groups, and some fortuities involving confessions of real killers, several WTongful 
convictions were exposed in the mid 1990s. Once this happened, many of the key players in the 
criminal justice system-defense lawyers, prosecutors, judges, legislators, the Governor-started 
paying more attention to other inmates’ claims of actual innocence. Pleas that might have been 
summarily dismissed years earlier now were taken more seriously. And, lo and behold, this 
scrutiny led to reversal after reversal after reversal-not based on some procedural technicality, 
but based on evidence of actual innocence. 

In a few of these cases, the evidence of innocence has come about tiuough DNA testing, 
but that is the exception, not the norm. Most homicide cases do not yield biological samples 
capable of identifying the perpetrator or excluding a wrongfully charged suspect. We must avoid 
taking false comfort, then, in the current availabihty of DNA testing. In those cases in which 
DNA testing is possible it is, of course, imperative to make such testing available. But we must 
recognize that for every person whose innocence can be established through DNA testing, there 
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are many equally innocent defendants whose lives depend on the fortuities of the right witness 
emerging at the right time. Several Illinois inmates were freed througli such strokes of good 
fortune. Thankfully, though, Governor Ryan did not glibly assume that we had already detected 
all of the errors that had been committed. Thus, he created a model for what every jurisdiction 
must do-he has put in place a top-to-bottom examination of the way in which the death penalty is 
implemented. And he has refused to allow executions to proceed while that examination is 
underway. 

No other State has examined its system yet with this sort of microscope; nor has the 
federal system undertaken such of scrutiny of its own death penalty. Consequently, as we sit here 
today, the only one jurisdiction that had subjected its death penalty system to intense examination 
has foimd that system deeply flawed. It is now time for all other jurisdictions to subject their 
systems to similar scrutiny. 

Predictably, there are some who have tried to dismiss the Illinois experience as an 
isolated cluster, that has no bearing on the fairness and accuracy of the death penalty system in 
their states, The facts belie this claim. Nationally, according to the Death Penalty Infonnation 
Center, 101 innocent men and women have been released from death rows in the United States 
since 1973, Eighty-eight of these cases have been in 23 jurisdictions other than Illinois, This 
problem is hardly isolated to any one state. 

In November 1998, the Center on Wrongful Convictions hosted the National Conference 
on Wrongful Convictions and the Death Penalty, At that conference, 29 innocent men and 
women who had once been sentenced to die sat on one stage-a living testament to the fallibility 
of the capital punishment system. The next day, the Governor of Virginia was quoted in the 
newspapers boasting that none of the wrongly convicted came from Virginia, and that his 
jurisdiction was obviously running its system without error. This claim was senseless to its core. 
In 1998, Virginia had the strictest rules in the land regatxling an inmates right to raise a claim of 
actual innocence after trial. Even if an inmate could present compelling evidence of actual 
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innocence, the court:s would not hear his claim if it was brought more than 21 days after trial. 
Other inmates were executed as they be^ed on the gurney for a DNA test that might establish 
their innocence. It was no surprise, then that a system that precluded inmates from trying to 
establish innocence was a jurisdiction in which no death row inmate had been exonerated. Some 
of these draconian rules finally were relaxe4 and very predictably, a Virginia death row inmate 
was cleared through DNA testing after having spent 16 years in prison for a crime he did not 
commit. 

In addition to those who suggest that the problem of wrongful convictions is limited to 
Illinois, there are others w'ho claim that all of the evidence about exonerations simply proves that 
the system works well at avoiding the execution of the imiocent. The tragic error of this 
assertion is that it assumes- witii no justification-that we are catching all of the errors before, 
execution. The evidence belies this belief. For example, Kirk Bloodsworth of Maiyland was 
convicted of the heinous rape and murder of a young girl and was sentenced to death, 
Bloodsworth was exonerated nine years after consdetion when DNA testing proved that he could 
not possible have been the person responsible for the crime. But Bloodsworth’s case could easily 
have come out differently. Had the victim in that case not been raped, there would have been no 
DNA evidence to test and Bloodsworth would never have been exonerated, He would have been 
just as innocent, but he would not have been able to prove it. There are many Kirk Bloodsworths 
on death rows today-just as innocent, but without the potential for exculpatory DNA testing. 

Each of the 101 wrongful conviction cases yields lessons to be learned, and we must 
come to terms with those cases and lessons before we proceed to execute a class of people that 
undoubtedly includes many innocent men and women. As I said earlier, what we need here are 
facts, and until those facts are developed in every jurisdiction it ought to be unthinkable to kill 
anyone. Over the past decade, I have spoken about the death penalty to thousands of 
individuals. On hundreds of occasions people have told me that they used to support the death 
penalty, but as they learned, more about the practicalities of its administration-its racism, its 
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arbitrariness, its focus on the poor, and its propensity to condemn the innocent-their support for 
imposing the punishment has diminished. Not once has anyone ever told me that they used to 
have doubts about capital punishment, but as they have learned more about the fairness with 
which it is applied, they have now come to support the penalty more strongly. 

The importance of shining light on this subject is dear. If a system’s death penalty 
cannot survive the kind of robust scrutiny that the Illinois death penalty has come under, then it 
simply should not survive. When executions are carried out, they are done in the name of the 
people. The people have an absolute right to know the truth about how well that system is 
working-or not working. 
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Statement by the Presbyterian Church (U.S.A.) Washington Office, for the Senate 
Committee on the Judiciary, Subcommittee on the Constitution. 

Regarding the June 12, 2002 hearing, “Reducing the Risk of Executing the Innocent: The 
Report of the Illinois Governor's Commission on Capital Punishment.” 


The General Assembly of the Presbyterian Church (U.S.A,), representing the majority 
voice of 2.5 million Presbyterians from 1 1,500 congregations in the United States and Puerto 
Rico, has repeatedly spoken out against the use of capital punishment. As early as 1959, the 
General Assembly of the United Presbyterian Church in the United States of America called for 
abolition of the death penalty and proclaimed that “capital punishment cannot be condoned by an 
interpretation of the Bible based upon the revelation of God’s love in Jesus Christ, [and] that as 
Christians we must seek the redemption of evil doers and not their death.” In 2000, the 212*'' 
General Assembly of the Presbyterian Church (U.S.A.) reaffirmed its opposition to the death 
penalty, as previously recorded in statements from 1959, 1965, 1966, 1977, 1978, and 1985, and 
issued a call for an immediate moratorium. The Presbyterian Church (U.S.A.) continues to stand 
in opposition to the death penalty because of its racist, classist, and inconsistent applications, 
because it is statistically ineffective as a deterrent, and because it violates biblical principles of 
forgiveness, reconciliation, and rehabilitation. 

There are many people of faith who feel that retention of capital punishment serves a 
moral purpose. However, the Presbyterian Church has adopted the position that while it is true 
that in the Old Testament there are laws that require capital punishment for certain crimes and 
that Clirist came not to destroy but to fiilfill the law, the advent of Christ now offers a different 
approach to sin and punishment. Now, it is the love of Christ, not law, that constrains us, and 
such love does not advocate deliberate execution of human life for sin, no matter how heinous. 
The retention of capital punishment implies a limitation on the reach of the divine grace for the 
reclamation even of the worst criminal; hence the more tenable position for Christians is a 
recommendation for abolition. In deep humility, Christians may well recall Christ’s admonition, 
“Let him who is without sin cast the first stone.” 

The Presbyterian Church has historically stated its belief that in a representative 
democracy, the use of death as an instrument of justice places all citizens in the role of 
executioner and places the state in the role of God, who alone is sovereign. It is presumptuous 
for individuals to appoint themselves executioners of God’s justice. This goes for the state as 
well, which is but a collection of persons. We have confused divine justice with personal 
vengeance — and it isn’t any less vengeful to use the state as a means of retaliation. 

The fact that this form of punishment is falling into disuse globally and within this 
country does not lessen but emphasizes the duty of people of faith to think earnestly of this 
matter in the light of Christian responsibility. In June of 1997, nineteen diverse religious 
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organizations united to call for a nationwide moratorium on executions. To date, over seven 
hundred religious and secular organizations are sounding a clear and visible public call for a 
moratorium on executions now. 

In 1 966 the General Assembly of the Presbyterian Church in the United States adopted a 
statement proclaiming, “The best means of teaching respect for human life consists in refusing to 
take a life in the name of the law.” The Presbyterian Church (U.S.A.) will continue to proclaim 
this message and to tirelessly advocate for total abolition of capital punishment. 

. . and what does the Lord require of you but to do justice, and to love kindness, and to walk 
humbly with your God?” (Micah 6:8) 

Sincerely, 


Director 

Presbyterian Church (U.S.A.) 



Rev. Elenora Giddings Ivqr/ 
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The Atlanta Journal-Constitution: 3/13/02 
htip://www.accossatf3nt3.oom/aJc/opinion/03D2/OS14dea^.htn^ 

Study: Deatti penalty deters scores of kfllings 

By PAUL H. RUBIN 

Execufiors are always controversial, and there are always debates about whether states should use the 
death penalty. But this debate cannot proceed rationally unless we fully understand the advatrtages and 
disadvantages of execution. 

The conventional wisdom amcmg criminologists had been that executions do not provide any deterrence. 
This was challenged by the economist Isaac Ehrtich in two papers in the 1970s. These studies have 
bremselves subsequently been chaBenged. 

Two colleagues and I have recently re-examined this issue. We used statisBcal techniques and data that 
were unavailable when Ehrlich and his criltcs performed their analyses. In particular, we used "panel 
data* techniques, a form of stabstica! regression analysis that is more powerful than ottsers. We have also 
used much more comprehensive and complete data. We have used data on all 3.054 counties in the 
United States (or the 1 977-96 period. Others had used slate data or national data, but such dirta is mom 
subject to error. 

Use of this data enables us to stafislically "control" for the effects of most factors that Influence homicide 
rates. That is, we adjua for the effects of age, race and other daiiographic diaracteristics of the 
population, unemployment, population density, other crime rates, general sentencing "toughness," NRA 
membership, and police- and prison-related variables. The use of panel techniques also enables us to 
adjust for factors idiosjfficralic to each county and for any nationel time trends in homicide rates. 

We essentially predict for each county for each year the number of homicides, and show tiie effect rtf 
executions on the actual number. Our analysis is thus the nrast comprehensive in the iitenature and 
addresses virtually all of the criticisms aimed at Ehrfioh’s work. 

One important factor in measuring the deterrent effect is the perception by the criminal of the probability 
of executian. Because there are ambiguities in measuring this variable, and because tliere are remainthg: 
statistical questions, we examine 48 separate variants of our general hypothesis, in 4g of these, we find a 
statistically signiflcant and Important deterrent effect 

One conservative version of our model finds that each execuffon deters an average of 18 homioklBS. with 
a range of between 8 and 28 murders deterred by each execution. Other variants find even larger 
numbers of prevented murders. 

One criticism of capital punishment Is that it is applied in a racially biased manner. We do not examine 
this issue. But it is important to note that, while African-Americans are disproportionately involved in 
homicides as perpetrators, they are also disproportionately involved as victims. Department of JusUce 
figures show that Africsn-Amaricans are victims In about one-half of the murd«$. and in 1 999, for 
example, homicide victimization rates per 1 00,000 persons were 3.5 for whites and 20.8 for blacte. 

Thus, any deterrent effect rrf capital punishment is likely to provide substantial benefits to members of the 
African-American community. 

We as a society might decide that we want to efiminate capital punishment. But (his should be an 
infonmed decision, and should cormiefer both the costs and benefits of executions. Our evidence is that 
there are substantial benefits from executions and, thus, substantial costs of chatiging this policy. 

Paul H. Rubin is professor of economies and law at Emory University. Hashem Dezhhakhsh and Joanna 
Mehihop Shepherd were co-authors of the research on which this is based. 
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Gov. Ryan 

U.S. Senate Constitution Subcommittee 
Testimony 

Illinois Death Penalty Moratorium 
Wednesday, June 12, 2002 


Chairman Feingold, it's a pleasure to be speaking to you. 

Please excuse my absence, we're in the middle of a special session at our state capitol, 
and I could not get away. Because of the importance of this issue and your leadership. I am 
delighted that we were able to connect through technology from Springfield, Illinois. 

Springfield, by the way, is the home of your colleague, Illinois' senior senator and my 
friend Senator Dick Durbin. 

I want to thank the distinguished members of this committee for Indulging me. 

Thank you for inviting me to testify on the Illinois death penalty moratorium. 

Throughout my career, I believed only the guilty could be sent to Death Row. 

I never questioned the system. 

Mr, Chairman, you may have heard me tell this story before. 

Though it was 25 years ago, I vividly remember voting to put the death penalty back on 
the Illinois books. 

During the debate, an opponent of the death penalty asked if any of us who supported it 
would be willing to "throw the switch," 

It was a sobering question. 

it wasn’t my responsibility and for that I was relieved. Administering the death penalty 
was up to the criminal justice system, and surely the system would never make a mistake. 

So, I voted for the death penalty. 

The fact is now, as governor, I learned the responsibility is mine, I do "throw the switch." 

That’s the toughest part of being Governor. 

Since those days as a legislator, a lot has happened to shake my faith in the death 
penalty system- and the more I learn, the more troubled I've become. 

The state executing an innocent man or woman is the ultimate nightmare. 

The fact is, we've come too close to that prospect 13 times in Illinois. 

Anthony Porter’s case is a shocking example of that. 

Back in the fall of 1998, when I was still campaigning for Governor, Anthony Porter was 
scheduled to be executed on September 23 of that year. 

He had ordered his last meal and been fitted for his burial clothes. 

Mr. Porter had been convicted in the 1982 shooting death of a man and woman In a 
South Side Chicago park. 

Two days before he was to die, his lawyers won a last minute, temporary reprieve based 
on his IQ which was, they believed, about 51 . 

With that delay, some of the great journalism students from Northwestern University, 
and their professor, David Profess, a powerful champion for justice, had the time to start their 
own investigation into the then 1 6-year-old case. 

With the help of a private detective, the students picked apart the prosecution of 
Anthony Porter. 

Key witnesses, like one who claimed he saw Porter at the crime scene, recanted their 
testimony - they now said Porter was framed. 

The students then followed their leads to Milwaukee, where the private detective 
obtained a videotaped confession from a man named Alstory Simon, 

Simon told the private detective that he shot the two victims in an argument over drug 
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money. 

With that new evidence, charges were dropped and the innocent Mr. Porter was freed in 
February 1999. 

The charges against him were wrong, and he nearly went to his death for them - after 
spending nearly 17 years on death row! 

I met with Mr. Porter last v/eek. He told me how he was kept in his dark cell for 23 hours 
a day. His eyes don't tolerate the sunlight well anymore. That's tough punishment for a guilty 
man, let alone an innocent one. Imagine enduring that pain, all the while knowing you are 
innocent. 

I was caught off guard by Mr, Porter’s case. I had just taken office. 

1 didn't know how bad our system was. 

And shortly after Anthony Porter’s case, while I was stiil reeling, the Andrew Kokoraleis 
case came to my desk. 

Andrew Kokoraleis was a serial killer and had been charged with the brutal rape and 
mutilation murder of a 21-year-old woman. 

After the mistakes the system made in the Porter case, I agonized. 

I thoroughly reviewed the case files, consulted with staff, and with veteran prosecutors 
and defense attorneys. 

I requested additional information from the Prisoner Review Board. 

! double-checked and then I triple-checked. 

I wanted to be absolutely sure. 

And in the end, I was ~ sure beyond any doubt that Kokoraleis was guilty of a 
monstrous unspeakable crime. I allowed his execution to proceed. 

But it was an emotional, exhausting experience - one I would not wish on anybody. 

It all came down to me: a pharmacist from Kankakee, Illinois, who had the good fortune 
to be elected by the people of Illinois to be their Governor. 

I now had to “throw the switch.” 

Quite frankly, that might be too much to ask of one person to decide. 

But, that experience was not the end of the journey. 

Journalists Steve Mills and Ken Armstrong of the Chicago Tribune conducted an in- 
depth investigation of the death penalb/ cases in Illinois in 1999 that was startling. 

Half of the nearly 300 capital cases in Illinois had been reversed for a new trial or 
sentencing hearing, 

33 of the death row inmates were represented, at trial, by an attorney who had later 
been disbarred or at some point suspended from practicing law. 

35 African-American death row inmates had been convicted or condemned by an all- 
white Jury. 

In fact, two out of three of our approximately 160 Illinois death row inmates are African- 
American. 

Prosecutors used jailhouse informants to convict or condemn 46 death row inmates. 

It was clear there were major questions a'eout the system - questions that I alone could 
not answer. 

In January of 2000, the 13th death row inmate was found wrongfully convicted of the 
murder for which he had been sentenced to die. 

At that point, I was looking at our shameful scorecard: since the death penalty had been 
reinstated in 1977, 12 inmates had been executed and13 were exonerated. 

To put it simply, we had a better than a fifty-fifty chance of executing an innocent person 
in Illinois. 

The odds of justice being done were as arbitrary as the flip of a coin. 

Up until then, I had resisted calls by some to declare a moratorium on executions. 
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But then I had to ask myself, how could I go forward with so many unanswerable 
questions about the fairness of the administration of the death penalty in Illinois. 

How on earth could we have come so close — again, and again, and again - to putting 
fatal doses of poison into the bodies of innocent people strapped to gurneys in our state's death 
chamber? 

It was clear to me that when it came to the death penalty in Illinois, there was no justice 
in the justice system. 

I declared the moratorium on January 31, 2000 because it was the only thing I could do. 

That was the easy part. The hard part was to find out what had gone so terribly wrong. 

The hard part was to try to answer how our system of justice became so fraught with 
error, especially when it came to imposing the ultimate, irreversible penalty. 

So i appointed some of the smartest, most dedicated citizens I could find to a 
commission to study what had gone so terribly wrong. 

It was chaired by former Federal Judge Frank McGarr and co-chaired by former Senator 
Paul Simon and former U.S. Attorney for the Northern District of Illinois Thomas Sullivan. 

They led a panel which included former prosecutors, defense lawyers, and non-lawyers. 
Accomplished attorney Scott Turow, a best-selling author and commission member, will also 
testify before you today. 

My commission put together a tremendous document. 

They developed 85 recommendations to improve the caliber of justice in our state 
system. It does not single anyone out, but it calls for reforms in the way police, prosecutors, 
defense attorneys, judges and elected officials do business. 

I have taken that entire report and introduced everything that requires legislation to the 
Illinois General Assembly, 

My bill proposes barring the execution of the mentally retarded; mandating that natural 
life is given as a sentencing option to Juries; reducing death penalty eligibility factors from 20 to 
5; and barring the death penalty when a conviction is based solely on a jaiihouse “snitch." 

This summer, the Illinois 

General Assembly will hold hearings. I hope they’ll hear from all of the key parties - the 
prosecutors, defense attorneys, victims, and the wrongfully convicted. 

My commission reviewed, at some level, every capita! case that we have ever had in 
Illinois, but it took a closer look at the 13 inmates freed from Death Row and exonerated. 

Most did not have solid evidence. We had cases where jaiihouse snitches were the key 
witnesses. Another case where a drug addicted witness sent a man to death row. DNA freed 
several inmates. Some were convicted because of overzealous police and prosecutors. Some 
had inadequate representation at trial. 

My commission concluded that its recommendations will significantly improve the 
fairness and accuracy of the Illinois death penalty system. 

But it also concluded, and I quote: 

"No system, given human nature and frailties, could ever be devised or constructed that 
would work perfectly and guarantee absolutely that no... innocent person is ever again 
sentenced to death." 

That's a powerful statement. 

It is one that I will ponder. 

In the meantime, I do know this: 

I said two years ago, and I say now, until I can be sure that everyone sentenced to 
death in Illinois is truly guilty until I can be sure with moral certainty that no innocent man or 
woman is facing a lethal injection, no one will meet that fate. 

We all want to punish the guilty. 

But in so doing, we must never punish the innocent. 
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And with our mistake prone system in Illinois, we were doing just that. 

Chairman Feingoid, i know you are proposing a federal moratorium. We’ve had the 
pleasure of discussing our mutuai concerns about capital punishment a number of times in the 
past coupie of years. I want to commend you for your passion for truth and justice. 

I have not studied the federal system, but I do know, especially after September 1 1 , 
that the United States of America must be a model for the rest of the world. And that means 
our justice system should be the glowing example for the pursuit of truth and justice. It must be 

fair and compassionate. ^ ^ -l- t 

We must safeguard individual liberties while keeping our communities sate. 

And we must protect the innocent. It is fundamental to the American system of justice. 
Thank you. 
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Statement of Kent Scheidegger 
Legal Director, Criminal Justice Legal Foundation 
Before the United States Senate Committee on the Judiciary 
Subcommittee on flie Constitution 

Hearing on the Report of the Illinois Commission on Capital Punishment 
June 12, 2002 


I thank the subcommittee for the opportunity to testify today. The correct identification 
and sufficient punishment of murderers is a matter of the greatest importance. Indeed, there is no 
more important function of the state governments than the protection of their citizens from 
murder. The performance of this function while also protecting the wrongly accused deserves 
the closest attention and greatest care. Regrettably, there has been a great deal of misleading 
information circulating on the subject of capital punishment, so I welcome the opportunity to 
make at least a start at getting the truth out today. 

The focus of today’s hearing is on the actual guilt or innocence of the defendant. This 
change of focus is most welcome and long overdue. For three decades, the American people 
have suffered inordinate delays and exorbitant expense in extended litigation over issues which 
have nothing to do with guilt, which are not in the Constitution as originally enacted and 
understood, and which often involve sentencing policy decisions of dubious merit. Congress 
should certainly be concerned with further reducing the already small possibility of conviction of 
the innocent, whether the penalty be death or life in prison. At the same time, it should take care 
not to exacerbate, and if possible to reduce, the interminable delays and erroneous reversals that 
are presently the norm in that vast majority of capital cases that involve no question whatever of 
the identity of the perpetrator. I suggest that the Congress set a national goal of reducing to four 
years the median time from sentence to execution and establish a standing commission to 
periodically review the system and recommend changes to achieve that goal. Four years is more 
than sufficient to weed out the very few cases of real doubt of idaitity, but short enough that the 
American people would finally have the benefits of effective death penalty system: justice for 
the worst murders, certainty the murderer will not kill again, and the life-saving deterrent effect 
of such a system. 

The specific topic of today’s hearing is the Report of the [Illinois] Governor’s 
Commission on Capital Punishment.' Regrettably, that report shows little of the balance needed 
for this important topic. Particularly disturbing is the summary manner in which the report 
dismisses deterrence.^ While the subject has long been controversial and will likely remain so, 
the flurry of recent studies finding a deterrent effect cannot be brushed off. A sophisticated 


1 . Cited below as “Commission Report.” 

2. Commission Report at 69. 
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econometric analysis at Emory University estimated that each execution saves 1 8 innocent lives.^ 
Another study at the University of Colorado estimated a lower but still very substantial 5 to 6 
fewer homicides for each execution.^ Even using the lowest of these figures, a national 
moratorium would kill hundreds of innocent people each year. Indeed, a study at the University 
of Houston estimated that a temporary halt in executions in Texas to resolve a legal question cost 
over 200 lives in a single state.^ There are, of course, other studies to the contrary. Even so, any 
public official considering a halt to or severe restriction of capital punishment must consider the 
very substantial possibility that such an action will result in the deaths of a great many innocent 
people. 


One of the commission’s recommendations is to narrow the scope of offenses eligible for 
capital punishment. Some amount of narrowing is indeed in order, but the drastic limitations in 
the report are not justified by any concerns with actual iimocence. In particular, the 
recommendation that murder of the rape victim by a rapist no longer be a capital offense should 
be rejected out of hand. This is the kind of case where the deterrent effect is most needed, since 
without capital punishment the rapist is looking at a long prison sentence whether he kills the 
victim or not. It is also the kind of case where DNA is most likely to eliminate any doubt of 
identity. 

On a positive note, the report does acknowledge that many of the reversed judgment in 
capital cases are “based on legal issues that had little to do with the trial itself,” and are often the 
result of new rules created by the state and federal supreme courts after the trial.® This is an 
important fact for the Congress to consider when it is confronted with misleading statistics of the 
so-called “error rate” in capital cases. A pair of heavily publicized reports by a well-known 
opponent of capital punishment, Professor James Liebman, and others, defined as “serious error” 
every case where a judgment was reversed for a reason other than a nullification of the death 
penalty statute.'^ By this definition, the case of Booth v. Matylant? was infected by the “serious 


3. Dezhbakhsh, Rubin, and Shepherd, Does Capital Punishment Have a Deterrent Effect? 
New Evidence from Post-moratorium Panel Data, Emory University Dept, of Economics 
Working Paper 01-01 (Jan. 2001), http://userwww.service.emory.edu/~'COzden/ 
de 2 hbakhsh_Ol_Ol_cover.html; see also Rubin, Study: Death penalty deters scores of 
killings, Atlanta Joximal-Constitution (Mar. 13, 2002) (copy attached). 

4. Mocan and Gittings, Pardons, Executions, and Homicide, NBER Working Paper 8639 
(December 2001), http://econ.cudenver.ed\i/mocan/papers/deathpenaltyl007.pdf 

5. Cloninger and Marchesini, Execution and Deterrence: A Quasi-Controlled Group 
Experiment, 33 Applied Economics 569, 575 (2001). 

6. Commission Report at 9. 

7. J. Liebman, et al., A Broken System, Part II, p. 22 (2002). 

8. 482 U.S. 496 (1987). 
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error” of permitting a victim impact statement, which we now know was not error at all. The 
report also cites as “serious error” the case of Francis v. Franklin,^ in which the trial judge gave 
an instruction on malice which, at the time of the trial, had been expressly approved in a 
Supreme Court precedent as a correct statement of the law,'“ but was disapproved after the trial. 

Reversals such as these should not lower our confidence in the trial process in the 
slightest. They represent the cost to society of the fallibility of the review process and of the 
process of shaping the law by retroactive judicial decision rather than by prospective legislation. 
In the field of capital punishment, both of these costs have been enormous, and any legislation in 
the field should consider ways to reduce them. 

Another disappointing aspect of the commission report was that it passed on some 
reforms that would have benefitted both sides. Recommendation 72, to postpone postconviction 
review until after the direct appeal," is a step in the wrong direction. 

The capital appeals bar has apparently decided that an attack on the trial lawyer is 
mandatory in every capital case, regardless of the actual quality of representation. Given that this 
challenge is inevitable, the discovery and hearing should begin in the trial court immediately 
after sentence, while everyone involved is still available and still remembers what was done and 
why. Furthermore, defense lawyers who have not yet moved on to another stage of their careers 
will still have an interest in defending their reputations, and are more likely to do so rather than 
falling on their professional swords, which is a problem in this area. The few who actually do 
fail to provide adequate representation can be identified, not assigned new cases, and possibly be 
required to refirnd the fee that they did not earn. 

The commission’s report is addressed to reforms to be made at the state level. Indeed, 
much of the report is simply cheerleading for reforms that have already been made.'^ The 
question arises, as a matter of federalism, what changes the Congress should make in state 
criminal law and procedure, and whether it has the constitutional authority to make them. 
Certainly any attempt by Congress to dictate the eligibility criteria for state capital punishment 
laws would raise serious constitutional doubts. 

This suggests an incentive arrangement for states to enact whatever reforms Congress 
decides are necessary to further improve the accuracy of the guilt determination. Consistent with 
the new focus on actual innocence, I suggest that the incentive be reduced litigation on issues 
which have nothing whatever to do with that accuracy. In 1 995, Senator Kyi proposed a limit on 


9. 471 U.S. 307(1985). 

10. Agnew v. United States, 165 U.S. 36, 52 (1897). 

11. Commission Report at 169-170. 

12. See, e.g.. Recommendation 60, Commission Report at 138-139 (“supporting” a change 
made a year ago). 
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federal habeas review along the lines of that in effect in the District of Columbia. The Senate 
decided not to adopt that limit for habeas generally, but a similar limit on claims affecting solely 
the penalty phase and not the guilt determination should be consid^ed. In states which adopt the 
guilt-phase reforms that Congress decides are necessary ^d which provide a full and fair review 
of claims affecting only the penalty phase, the latter issues would not be second-guessed on 
federal habeas. Given our experience with federal court obstruction of the incentive arrangement 
in the Antiteirorism and Effective Death Penalty Act of 1996,’^ I also suggest that the authority 
to decide whether a state qualifies for the incentive be vested in the United States Attorney 
General, and not in the courts. 

Thank you for your attention. I will be glad to answer any questions at this time and to 
work with the committee on any specific proposals for legislation. 


13. See 28 U.S.C., Title 254. 
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STATEMENT BY SENATOR STROM THURMOND (R-SC) BEFORE THE SENATE 
JUDICIARY SUBCOMMITTEE ON THE CONSTITUTION, REGARDING 
CAPITAL PUNISHMENT, WEDNESDAY, JUNE 12, 2002, SD-226, 9:00 
AM. 

Mr. Chairman: 

Thank you for holding this important hearing regarding 
the Illinois Commission on Capital Punishment. Today, we 
will discuss the capital punishment system in Illinois, 
which has come under considerable scrutiny after the 
exoneration of 13 people who had been sentenced to death. 

In March of 2000, following highly critical media reports, 
Illinois Governor George Ryan declared a moratorium on all 
executions. The Governor also directed the formation of the 
Commission on Capital Punishment and charged it with 
suggesting reforms that would ensure fairness and accuracy 
in the administration of the death penalty. In April of 
this year, the Commission issued a report that recommended a 
number of changes to the capital punishment system in 
Illinois . 

Opponents of the death penalty have pointed to the 
state of Illinois as a sign of a criminal justice system 
gone bad. However, a close look at the facts reveals that 
while there were indeed problems in some Illinois capital 
cases, the system is far from broken. Despite reports to 
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the contrary, many of the exonerated individuals have not 
been shown to be actually innocent and several of them were 
released due to procedural missteps. 

Nevertheless, the prospect of the execution of an 
innocent person is unacceptable, and I am committed to 
preventing it. I want to assure my colleagues that I 
support due process and fundamental fairness for those 
facing capital charges. The finality of the death sentence 
requires extraordinary diligence, so that mistakes do not 
occur . 

In addition to a discussion of the situation in 
Illinois, our hearing today provides the opportunity for a 
debate on the overarching question of whether the death 
penalty continues to be an appropriate punishment in the 
American system of justice. I believe that it is. Some 
crimes are so depraved and heinous that the imposition of a 
death sentence is warranted and necessary. Not only do I 
and other members of this committee support capital 
punishment, but most Americans do as well. According to a 
May 9, 2002, Gallup Poll, 72% of Americans favor the death 
penalty for persons convicted of murder. 

During the lOV'** Congress, Chairman Feingold has 


2 



161 


introduced S. 233, the National Death Penalty Moratorium Act 
of 2001, that would place a moratorium on executions by the 
Federal government and urge states to do the same, while a 
National Committee reviews the administration of the death 
penalty. I do not support these efforts to place a 
moratorium on the death penalty, and I do not believe that 
the circumstances in Illinois have any relevance on a 
Federal moratorium. There is absolutely no evidence to 
indicate that there is one innocent person awaiting 
execution for a Federal offense. The few cases in Illinois 
state courts, while troubling, do not bear on the Federal 
system. 

The fact remains that the administration of the death 
penalty at both the Federal and state levels is more 
accurate than ever. There is not one documented case of the 
execution of an innocent person since the Supreme Court's 
decision in Furman v. Georgia . 408 U.S. 238 (1972) , resulted 
in the reform of state death penalty statutes. In addition, 
DNA testing is now widely available to ensure the highest 
degree of accuracy. I have supported legislation in the 
past that would provide for post-conviction DNA testing in 
cases where a DNA test has the potential to exonerate the 
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defendant. Furthermore, funding for appointed defense 
counsel has increased in recent years, and reports by both 
Attorneys General Reno and Ashcroft found that there is no 
racial bias in Federal death penalty cases. 

Both the Reno and Ashcroft reports detail the close 
scrutiny that capital cases receive at the Federal level. 

It is a system designed to ensure that those who receive the 
ultimate punishment are truly deserving. In 1995, the 
Department of Justice developed the death penalty protocol. 
This protocol requires United States Attorneys to submit for 
review all cases in which a defendant is charged with a 
capital offense, even if the U.S. Attorney does not 
recommend seeking the death penalty. These submissions are 
then reviewed by the Capital Case Unit in the Criminal 
Division, followed by another review by the Attorney 
General's capital case review committee. Recommendations 
are then made to the Attorney General, and he makes the 
final determination. 

To prevent any bias, the review is performed without 


revealing the race or ethnicity of the defendant to anyone 
reviewing the case in Washington, including the Attorney 
General. By all accounts, this process is working and 
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minorities are not being targeted unfairly. At each stage 
of the review process, the death penalty is recommended for 
a higher percentage of whites than for blacks or Hlspanics . 

Death penalty critics often argue that despite this 
thorough process, there is an inherent racial bias because 
the percentage of minorities being charged for capital 
offenses is higher than that of the general population. 
However, as former Attorney General Reno noted, this 
argument holds for the entire criminal justice system. 

Unless we are willing to accuse both the Federal and state 
criminal justice systems of racial bias, it simply does not 
follow that the capital punishment system is discriminatory. 
In this context, it is important to note that the Reno 
report found that 70% of the victims of defendants charged 
with Federal capital crimes were minorities . 

A Columbia University report known as the Leibman study 
is often cited as proof that capital punishment in this 
country is deeply flawed. This study, published in 2000, 
alleged that from 1973 to 1995, 70% of death penalty 
convictions were reversed on appeal. The implication is 
that 70% of the time, innocent people were sentenced to 
death. This study should be viewed carefully because during 
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the time period addressed by this study, the Supreme Court 
issued a series of retroactive rules that nullified a number 
of verdicts. These reversals were not based on the actual 
innocence of defendants, but rather were based on procedural 
rules . 

I would also like to stress the difference between the 
terms "exoneration" and "actual innocence." Media reports 
often confuse the two. If a defendant is exonerated based 
on a procedural misstep, that person has not been proven 
innocent. Even if one were to accept the assertion that 
some of the exonerated individuals were actually innocent, 
this does not prove that innocent people have been executed. 
On the contrary, it would only prove that the system is 
working and that in cases where the evidence of guilt is 
insufficient, executions do not take place. 

I would now like to address the report of the Illinois 
Commission on Capital Punishment. The Commission did not 
advocate abolishing the death penalty in Illinois but did 
make 85 recommendations concerning the imposition of the 
death penalty. Many of these recommendations are 
acceptable, and I would welcome their implementation at both 
the state and Federal levels. For example, the report calls 


6 



165 


for increased training and support for trial judges that 
hear capital cases. Another recommendation would provide 
for the dissemination of case law updates to trial judges. 
The Commission also calls for further training of both 
prosecutors and defense lawyers and supports minimum 
qualification standards for defense counsel. Many states 
require defense attorneys to meet a certain level of 
qualification, and this is a positive development. 

Unfortunately, many recommendations made by the 
Commission are problematic, and I would not support them at 
the Federal level or encourage their adoption a-fe^t-he-s-ta-t-e — 
level. In fact, some of the recommendations severely 
restrict the use of the death penalty. Due to the fact that 
a majority of the Commission's members favor abolishing 
capital punishment, I cannot help but wonder if these 
recommendations are back-door ways to discourage the use of 
the death penalty. 

For example, the Commission recommends the videotaping 
of all interrogations of potential capital defendants at 
police facilities. The underlying rationale is that the 
entire interview will be on record, and this will discourage 
police officers from engaging in inappropriate activities to 
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secure confessions. This recommendation would be very 
costly, would be Impractical, and would not necessarily 
guard against abuse. Unless funding were provided, this 
requirement would be a high-priced mandate. Furthermore, it 
is often difficult for officers to know, at the early stages 
of an investigation, who might be a capital suspect. If 
investigators are still in the act of piecing the story 
together, they would have to videotape everyone they 
interview as a precaution. Additionally, the use of a 
videotape is open to abuse as well. If an officer were 
inclined to coerce a confession, there is nothing to prevent 
that officer from forcing the suspect to confess when the 
tape starts rolling. 

The Commission also recommends that a statement of a 
homicide suspect that was not recorded should be repeated 
back to him on tape, so that his comments can be recorded. 
This recommendation is unwise. If a suspect unintentionally 
blurts out an incriminating statement on the way to the 
station, it is entirely possible that he will deny having 
made the statement when it is repeated back to him. At 
trial, a good defense attorney will no doubt use the one 
existing recording that disputes, rather than confirms, what 
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the officer heard. 

Another recommendation that I cannot support would 
significantly reduce the offenses for which the death 
penalty is available. The Commission would limit capital 
eligibility to the murder of two or more persons, the murder 
of a police officer or firefighter, the murder of an officer 
or inmate of a correctional institution, murder involving 
the use of torture, and murder committed to obstruct the 
justice system. While I agree that the death penalty should 
apply in all of these cases, the Commission has excluded 
other crimes that deserve capital status. For example, the 
Commission has failed to include felony murder as a capital - 
eligible offense. Therefore, the death penalty would not be 
available even if the defendant murdered someone in the 
course of another felony, such as rape. Also, in many 
circumstances, the death penalty would not be available for 
the murder of one person. This recommendation inexplicably 
and unwisely restricts the use of death penalty, and it 
should be rejected. 

Yet another of the Commission's recommendations would 
prohibit the use of the death penalty in cases 'where 
conviction is based upon the testimony of a single 
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eyewitness, without any corroboration. This suggestion is 
undoubtedly well-intentioned, but it should not be adopted 
because it interferes with the traditional role of the jury 
as the finder of fact. If the jury doubts the veracity of 
the statement and there is no other evidence to back up the 
claim, the jury may refuse to believe the testimony of the 
eyewitness. A similar recommendation would prohibit the use 
of the death penalty based on the uncorroborated testimony 
of an in-custody informant. Similarly, this recommendation 
would also Interfere with the jury's role of determining the 
facts . 

However, I understand the concern about in-custody 
informants and other witnesses whose trustworthiness is 
questionable. It would be perfectly reasonable to require a 
trial judge to issue a jury instruction that cautions jurors 
about reliance on the testimony of these witnesses . The 
instruction should not require witnesses to disregard the 
testimony. Rather, the instruction should make it clear 
that the decision to accept or reject the statement is 
entirely the jury's, but that this testimony should be 
viewed very carefully. 

Mr. Chairman, I would like to make one last point about 
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capital punishment. It saves lives. A January, 2002, Emory 
University study examined murder rates in the United States 
since 1977, when executions resumed after a period of nine 
years , The study found that each execution prevents an 
average of 18 murders. This finding demonstrates that if we 
are really interested in preventing the death of innocent 
people, capital punishment should be part of our criminal 
justice system. 

To be sure, we should implement appropriate safeguards 
and closely monitor the administration of the death penalty 
at both the Federal and state levels. We should ensure that 
innocent people are not convicted and certainly not 
executed. But we should not overreact at the Federal level 
to problems that . are unique to the state of Illinois. It is 
important to keep in mind that the very formation of this 
Commission demonstrates that the people of Illinois are 
committed to the improvement of their capital punishment 
system. Furthermore, not one innocent person has been 
executed. 

The death penalty is simply too important a tool to be 
abandoned. Capital punishment provides prosecutors with a 
crucial negotiating tool and also exacts punishment for the 
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most vile and heinous of crimes. 

I welcome all of our witnesses today, and look forward 
to a spirited debate on this important matter. 
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Statement of Scott Turow 
Before 

The United States Senate Committee on the JudjcLaoTs 
Subcommittee on the Constitution 

For the Hearing Entitled 

"Reducing the Risk of Executing the lnnoc ent:ihg. 
Report of the Illinois Governor’s Commission on Ca pital 
Punishment” 

June 12. 2002 


Summary 

The witness, an author who has continued to practice law, illustrates some of his conclusions 
as a member of Governor George Ryan’s Commission on Capital Punishment by reference 
to his experiences representing defendants in the post-trial phases of two different capital 
prosecutions in the 1990’s. The witness asserts that because capital punishment is 
constitutionally limited to “the worst of the worst,” capital oases by their nature are highly 
inflammatory, occasionally making reasoned deliberation by law-enforcement officers, 
prosecutors, judges and juries more difficult. Thus not only the finality of the penalty, but 
the highly-charged nature of the crime and the response it inevitably provokes counsel in 
favor of measures such as those proposed by the Illinois Commission designed to enhance 
evidentiary safeguaids and to provide pre-trial review of the death penalty election. Finally, 
the witness calls attention to the Illinois Commission’s unanimous conclusion that a higher 
degree of confidence in the outcomes in capital cases requires a significant increase in public 
funding, especially to insure that capital defendants are represented by qualified counsel with 
effective support. 

Chairman Feingold and Members of the Subcommittee: 

My name is Scott Turow. i am an author and an attorney. 

Thank you for the extraordinary privilege of appearing before you to share my reflections 
related to my experience as a member of Governor Ryan’s Commission on Capital 
Punishment. I am especially honored to testify in the same hearing with Governor Ryan, 
who has been a courageous and visionary Chief Executive for our state, and witli my 
colleagues from the Governor’s Commission, Matt Bsttenhausen and Don Hubert, 
Membership on the Commission is one of the highpoints of my career at the bar. lam very 
proud of the wmrk of the Commission, due not only to the thoroughness of our research and 
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deliberations, but also because of the extraordinary openness and patienc e with which the 
members reasoned with one another, notwithstanding many enduring differences, thus 
allowing us to reach consensus on the need for many reforms. It is a signal honor to appear 
here as one of the representatives of that distinguished group, whose individual biographies 
are attached as an Appendix to my statement. 

I am also delighted to appear with Professor Lawrence Marshall of Northwestern University. 
Like Matt and Don, I.arry is a cherished friend and a professional colleague with whom I 
worked for years as co-counsel in an extraordinary case. 

I am sure that when I was appointed to the Commission some Illinoisans w'ere startled to see 
someone whom they think of principally as a storyteller chosen to help deliberate about what 
is probably the gravest real-life problem in the law. Although I spend the majority of my 
time these days as a writer, I have always continued to practice. I have been a partner in the 
Chicago Office of Sonnenschein Nath & Rosenthal since 1986, when I left my first job as 
a lawyer as an Assistant United States Attorney in Chicago (a position to which I had been 
appointed by one of the Co-Chairs of our Commission, Thomas P. Sullivan, j^et another dear 
friend.) When literarj' success freed me from some of the constraints other lawyers face, I 
began to devote a substantial portion of the limited time 1 spend in practice to pro bom 
matters, Thus, I spent the bulk of my hours as practicing lawyer in 1990’s representing two 
defendants in the post-trial phases of two very different capital prosecutions. These activities 
do not make me a death-penalty expert by any stretch; many of my colleague.s on the 
Commission had capital litigation experience far more extensive than mine. Nonetheless both 
cases were prolonged and intense and did a great deal to inform my views about what 
confronts us in creating the fair, just and accurate capital punishment system that Governor 
Ryan requested when he declared a moratorium on executions in Illinois and appointed the 
Commission. For purposes of today’s discussion, these two cases provide convenient 
illustrations in helping me explain why I supported certain reforms our Commission 
recommended. I do so without attempting to speak for my colleagues who may have had 
very different reasons for reaching the same conclusions. 

The Case of Cruz and Hernandez 

1. Background 

Because I was an Assistant United States Attorney from 1978 to 1986, before the re- 
enactment of the federal death penalty became effective, I had very little prosecutorial 
experience with capita! cases. Notwithstanding that, in the fall of 1991 1 agreed to take on 
the appeal of Alejandro Hernandez, the less-celebrated co-defendant of Professor Marshall’s 
client, Rolando Cruz. Dubbed by the press “The Case That Broke Chicago’s Heart,” the 
murder of 10 year-old Jeanine Nicarico w'as a causa belli from the moment the crime was 
discovered on February 35,1 982. The outraged suburban community of Naperville, Illinois 
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rallied around Jeanine ’ s parents who had endured the ultimate parental nightmare, returning 
from w'ork to discover their daughter kidnapped and then two days later confronting the 
hideous news that her body had been discovered in a nearby nature preserve. Jeanine had 
died as result of repeated blows to the head, administered only after she had been blindfolded 
with adhesive tape and subjected to a variety of sexual assaults. 

More than forty law enforcement officers Joined a multi-jurisdictional task force organized 
to find Jeanine’s killer and a $ 1 0,000 reward was offered. When those efforts, as well as a 
Special Grand Jury’ s investigation failed to yield results, the Nicarico case became a pivotal 
issue in the primary election for DuPage County State’s Attorney conducted early in 1984. 
Although the sitting State’s Attorney had declared six weeks before that there was 
“insufficient evidence” to return any indictments, Hernandez, Cruz and a third man Stephen 
Buckley were indicted on March 6, 1984, with the primary only days away. 

The primary winner and eventually-elected State’s Attorney, James Ryan (now the Attorney 
General of Illinois) proceeded to trial in January, 1985. Ilemaiidez and Craz were both 
convicted and sentenced to death. There was no physical evidence against either man — no 
blood, semen, fingerprint or other forensic proof tied either to the crime. Instead, the state’s 
case had consisted solely of each defendant’s statements, a contradictory maze of mutual 
accusations, whose verity and motives were in doubt from the start, given both the incentive 
of the rev/ard money and the fact that Alex’s IQ is about 75. By the time the case reached 
me in late 1991, Cruz’s and Hernandez’s original convictions and death sentences had been 
reversed by the Illinois Supreme Court due to “a deliberate and constitutionally unacceptable 
attempt by the prosecution to circumvent the strictures of Bruton and the confrontation 
clause,” People v. Cruz, 121 111. 2d 293, 333, cerl. denied, 488 U.S. 869 (1988), but the men 
had been convicted yet again in separate capital trials, with Cruz re-sentenced to death, and 
Hernandez to 80 years. 

The facts of these vexed cases resist convenient summary. Furthermore, any efforts I might 
make would inevitably reflect the ire of a still-impassioned advocate. Instead, I attach as a 
further Appendix a copy of the Illinois Appellate Court’s opinion in Alex’s case, People v. 
Hernandez, No. 2-91-0940, at 20 (1/30/95 unpublished)(hereinafter Hernandez 11) in the 
hope that it will provide a more dispassionate version of the contentions of each side. To 
make a very long story much shorter, after heroic efforts by Professor Marshall, the Illinois 
Supreme Court again reversed Cruz’s conviction on July 14, 1994. 1 argued Alex’s appeal 
in December of that year before the Illinois Appellate Court, which reversed the case a month 
later on separate grounds. Cmz was retried in a bench trial inNovember, 1995 and acquitted, 
after a police officer admitted having given false testimony in earlier proceedings in the case 
in order to corroborate other officers. The case against Hernandez was dismissed shortly 
afterwards. 

Accepting that my view of things is far from objective, let me nonetheless state what I regard 
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as the operative facts for purposes of the present discussion, My client was tried for his life 
three times and twice convicted of a crime of which he was clearly innocent. In 1985, after 
Hernandez and Cruz were first convicted, another little girl, Melissa Ackennan, was 
abducted and murdered about twenty miles away in a fashion so similar to the crime 
committed against Jeanine Nicarico that the fllinois Supreme Court ultimately detemiined 
in Cruz’s second appeal that the Ackerman murder could be deemed evidence of modus 
operandi. Brian Dugan was apprehended for the Ackerman murder. In the course of plea- 
bargaining he confessed, in an attorney proffer, not only to the Ackerman killing, but to the 
Nicarico murder as well. As stated by the Illinois Appellate Court, “Dugan’s statements 
were significantly corroborated by the evidence,” Hernandez U at 20, including eyewitness 
testimony, physical evidence such as tire tracks w'here the body was found that matched 
Dugan’s car, and the fact that Dugan knew a number of details of the crime never publicly 
revealed. The Illinois State Police investigated Dugan’s confession and concluded he was 
the lone murderer of Jeanine Nicarico, and DNA tests in 1995 ultimately showed that 
Dugan — and Dugan alone — matched the DNA profile of Jeanine’s sexual assailant. 

Despite Dugan’s confession, the DuPage County State’s Attorney’s Office persisted with 
these prosecutions for another ten years. I can again only be blunt in stating my personal 
view: those prosecutions were not conducted in good faith. After Cruz and Hernandez were 
freed, four police officers and three prosecutors were indicted for conspiracy to obstruct 
justice in the Cruz case, charges of which they were ultimately acquitted in a jury trial. In 
my view, all three of Alex’ s trials were characterized by police testimony that flouted reason, 
sometimes bolstered by prosecutorial misconduct. As but one of a catalog of possible 
examples, let me point to Alex’s second trial, in which the state sought to overcome the lack 
of physical evidence by linking Alex to certain shoeprints discovered outside the Nicarico 
home. Ten different witnesses testified about the prints and a number of demonstrative 
exhibits were admitted. Testimony was then introduced that Alex, who stands 5’3”, wore 
shoes about size seven. Finally, the state’s police expert testified the prints in issue were 
“about a size 6.” In truth, both the expert and the prosecutor who elicited his testimony 
knew and did not disclose to the defense that the shoeprints had been identified by the 
manufacturer as coming from girl’s shoes and that the “size 6” testified to was the much 
smaller female, as opposed to a male, size. Explaining this astonishing due process violation 
in a capital case, the prosecutor (one of the men later indicted) offered varying explanations, 
the last of which was that disclosing these facts had “slipped my mind.” See Hernandez II 
at 27-8. 


2. The Lessons 1 Took 

As the Chairman and the Members of the Subcommittee are undoubtedly aware, Cruz and 
Hernandez are but two of thirteen men in Illinois who were exonerated after being placed on 
death row. Studying those cases and bearing my experience in Hernandez in mind, I have 
taken certain lessons, although they may well be better regarded as the observations of a 
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writer, rather than a lawyer. InZantv. Stephens, A62 U.S. 872, 878 (1983), the U.S. Supreme 
Court made clear that the class of persons subject to capital punishment must be far narrower 
than those merely contdoted of first-degree murder. In practice, capital punishment is 
reserved for “the worst of the w'orst,” those crimes which most outrage the conscience of the 
community. Paradoxically, that fact makes for the system’s undoing, because by its nature, 
capital punishment is invoked in cases where emotion is most likely to hold sway' and where 
rational deliberation is most often problematic for investigators, prosecutors, judges and 
juries. Thus, not only the finality of the penalty, but the inflammatory nature of the crimes 
requires that special strictures be in place to ensure the accuracy of the judgments arrived at. 

Bearing the experience of many cases in mind, our Commission made a number of 
recommendations aimed at safeguarding against the most volatile or dubious elements of our 
evidentiary system: 

We recommended videotaping all questioning of a capital suspect conducted in a police 
facility, and repeating on tape, in the presence of the pro.spective defendant, any of his 
statements alleged to have been made elsewhere. 

In light a growing body of scientific research relating to eyewitness identification, we 
proposed a number of reforms regarding such testimony, including significant revisions in 
the procedures for conducting line-ups. 

We recommend that capital punishment not be available when a conviction is based solely 
upon the testimony of a single eyewitness, or of an in-custody informant, or of an 
uncorroborated accomplice. 

We offered several recommendations aimed at intensifying the scrutiny of the testimony of 
in-custody informants, including recommending a pre-trial hearing to determine the 
reliability of such testimony before it may be received in a capital trial. 

We recommended a number of measures expanding a capital defendant’s access to DNA 
testing, both before and after trial. 

The highly emotional nature of these cases can also occasionally become the by-way to over- 
reaching by prosecutors or police. Such overreaching occurred in many of the thirteen 
exonerated cases, but those cases remain a small subset of capital prosecutions. In my 
experience, the overwhelming majority of prosecutors and law-enforcement officers seek to 
be fair. But special challenges are presented by highly visible cases, especially ones where 
an outraged community demands results and where the thought of someone perceived as a 
vicious criminal going free is nigh on to intolerance to those whosejob.it is to safeguard the 
public. The high rate of reversals in capital prosecutions — about 65% in Illinois, which is 
in line with national figures derived in a recent study — is due to a number of factors, but one 
I venture to say, after reading hundreds of such opinions, is the frequency with which 
prosecutors and law-enforcement officers feel obliged to push the envelope. One of the most 
serious issues of political theory surrounding the death penalty is whether we are wise to 
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place the machinery of death in the hands of any human being, when the inherent nature of 
the crimes so tempts bad impulse. 

Our Commission proposed that a state-wide body, composed of the state Attorney General, 
three prosecutors and a retired judge, be created in Illinois; that panel’s concurrence would 
be required before any of Illinois 102 State’s Attorneys could seek capital punishment. The 
principal purpose of this proposal was to ensure that the law is applied uniformly throughout 
the state so that a capital sentence is not determined solely by the venue in which a murder 
occurred. Yet a review mechanism also provides further assurance that the extraordinary 
power to seek death is being employed in a dispassionate manner. 

As a final thought about the highly-charged nature of capital cases, I want to address the role 
of victims, 'ft'hen I was appointed to the Commission, I was very conscious of the fact that 
because I never prosecuted a capital case, I did not have a ground-level understanding of the 
anguish and perspectives of a murder victim’s surviving family and loved ones . Along with 
many of my colleagues, I was eager to hear testimony from those persons. Survivors of 
course do not have uniform points of view anymore than Senators do. But certain things 
struck me in the hours we spent with victims’ families. First, losing a loved one to a murder 
is unlike any other loss — that is because the death is the result not of something as fickle and 
unfathomable as disease, or as random as a destructive act of nature. Instead it is the product 
of the conscious choice of another human being and is particularly intolerable for that reason. 

Second, although there is much talk of “closure” in connection with the death penalty, 
victims’ families seemed to be driven by other emotions to call for execution of the killer. 
One particularly strong impulse is the victim’s family’s need to feel certain that other 
families will not suffer as they have; were the murderer to kill again it would render even 
more meaningless their loved one’s death. A second desire is for a sense of equivalence. 
Again and again victims’ families expressed frustration and outrage over the fact that they 
can never again share birthdays or holidays with the person they’ve lost, while a murderer, 
even if confined for life, will enjoy those opportunities. 

Speaking solely for myself and in no way representing the views of others on the 
Commission, I believe our approach to the surviving loved ones of a murdered victim needs 
more careful reflection. 1 came of age as a prosecutor in a different era, when crime victims 
were not at the forefront of the criminal process. As late as 1 987, the United States Supreme 
Court held in Booth v. Maryland, 482 U.S, 496 (1987) that it violated the Eighth Amendment 
to offer evidence in a capital sentencing of the impact of a murder on the survivors, deeming 
such information an invitation to arbitrariness and irrelevant to the only proper issues, the 
character and blameworthiness of the defendant and the nature of the offense. By now, the 
national Victim Rights movement has reversed that result. Survivors now have the right in 
many jurisdictions to appear before the sentencer, and to a great extent survivors even claim 
a form of “ownership” over the process. In tlie Hernandez case I was repeatedly struck by 
tlie irony that Brian Dugan was sentenced to natural life for his killing of Melissa Ackerman, 



177 


while the sentence visited on Cruz and Hernandez for the nearly-identical Nicarico murder 
was death. Dugan received natural life because the Ackerman family preferred a certain 
result and quick resolution, while one of the powerful motives for seeking death for Jeanine’s 
killers was the staunch views of the Nicarico family, who rallied public support. A system 
in which persons live or die because of the character of the survivors is not a rational one. 

Nor does it aid reasoned deliberation to have the angriest people at center-stage of the 
process of delivering justice. Victims deserve a system that recognizes their legitimate needs 
and treats them with respect, that provides meaningful punishment that eliminates any 
temptation for victims to resort to self-help and which does not depreciate the death of their 
loved ones, especially by allowing a convicted murderer to kill again. But 1 am dubious that 
the justice system ought to be charged with assuaging victims’ sense of irretrievable loss. 
We were fortunate on our Commission to have as a member Roberto Ramirez, who had lost 
his father to a murder which his grandfather in turn avenged. He was very much in tune with 
the needs of the surviving loved ones and helped turn our attention in that direction. We 
made no formal recommendations about meeting the victim’s loved-ones’ needs, but the 
Illinois Criminal Justice Information Authority contributed important research papers to the 
Commission, emphasizing that victims often suffer from a lack of both compassionate 
services and reliable communication about developments in the case as it proceeds through 
the justice system. Meeting those needs, rather than a providing a determinative role in the 
death penalty process, may be better answers to their needs to come to emotional terms with 
the murder. 

The Case of Christopher Thomas 
1. Background 

Following the conclusion of the Hernandez case, several younger lawyers at Sonnenschein 
and I assumed the pro bono representation Christopher Thomas in 1 996, accepting the case 
from the Capital Litigation Division of the Illinois Appellate Defender’s Office. Chris had 
been convicted of the first-degree murder of Rafael Gasgonia on October 25, 1994. The 
murder took place behind Mr. Gasgonia’s place of employment during the course of an 
attempted armed robbery, which had resulted first in a struggle between Chris, his two 
accomplices and the victim, and ultimately in the shooting of Mr. Gasgonia. After a 
sentencing hearing in which Chris adamantly proclaimed his innocence, despite three prior 
confessions, he was sentenced to death on June 27, 1995. The Illinois Supreme Court 
affirmed his conviction and sentence on September 18, 1997. People v. Thomas, 178 111. 2d 
215, 687N.E.2d 892 (1997), cert.denied, 118 S.Ct. 2375 (1998) 


The Thomas case was poles apart from Hernandez in virtually every critical aspect. F or one 
thing, Chris’s numerous confessions and the well-corroborated statements of his co- 
defendants left me with few concerns about my client’s innocence, notwithstanding his 
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protests at sentencing. Secondly, I was privileged throughout to deal with prosecutors who 
conducted themselves with the highest degree of professionalism. Lake County State’s 
Attorney Michael Waller, who ultimately became my colleague on the Commission, and his 
Felony Chief, Michael Mermel, defended the Thomas conviction vigorously; but they also 
endured my advocacy with patience and attention, and remained open throughout to 
reconsidering the legal and factual bases of the case. 

Again being blunt, Chris was essentially on death row for the crime of having bad lawyers. 
Chris had been defended by two local private attorneys who were under contract to the Lake 
County Public Defender’s Office. They were each paid$30, 000 per year to defend 103 cases, 
an average of less than $300 per matter. By terras of the contract, two cases had to be first- 
degree murders, and another one a capital case. One lawyer had no experience in capital 
trials; the other had been stand-by counsel one time for a pro se capital defendant. 

Chris got all the defense you would expect for $600. His lawyers clearly regarded the case 
a clear loser at trial and, given its relatively unaggravated nature, virtually certain to result 
in a sentence other than death. When state witnesses omitted mention that the shooting had 
taken place in the course of a struggle, the defense lawyers failed to impeach them with their 
prior signed statements to that effect Inexperienced in mitigation investigations, the lawyers 
had uncovered only a sliver of the background information ultimately developed by the 
Capital Litigation Division and our office, and the lawyers’ limited efforts had been hobbled 
by the fact that one of them had previously prosecuted the chief mitigation witness, Chris’s 
aunt, who, not surprisingly, ultimately refused to cooperate with her former antagonist. 
(Neither lawyer thought that antagonism merited withdrawal, which would have obliged the 
lawyer to take on another capital case.) And finally, despite the clear mandate of Estelle v. 
Smith . 451 U.S. 454 (1980) and Illinois law protecting the confidentiality of mental health 
records, Chris’s lawyers had failed to object when the state introduced Chris’s prior court- 
ordered psychological examinations, which became the cornerstone of the state’s case in 
aggravation. 

This latter legal defect ultimately became the basis for overturning Chris’s sentence when 
Judge Barbara Gilleran-Johnson conducted a hearing on the lengthy post-conviction petition 
we had filed on Chris’ s behalf. After negotiations with State’s Attorney Waller, in which he 
admitted being struck by the new mitigation evidence showing that Chris had endured an 
exceptionally deprived and abusive childhood, an agreement was reached that rather than 
execution, Chris’s case was more appropriately resolved by aprison term of 1 00 years, which 
gives Chris the prospect of release from the penitentiary at age 71 . Chris was re-sentenced 
on DecemberlS, 1999. Atthattime, although there was no anticipation of it, Chris Thomas 
for the first time publicly acknowledged his responsibility for Rafael Gasgonia’ s murder and 
wept as he apologized to the Gasgonia family. 


2. Lessons 
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From the Thomas case and dozens of similar cases, I took a paramount lesson, one which the 
members of our Commission anived at unanimously: if we are to have capital punishment, 
we must also be willing to pay for it. An entire chapter of our report to the Governor is 
dedicated to funding issues. In Illinois, our Supreme Court and our legislature have recently 
adopted significant measures to fund capital litigation, to create a qualified capital bar, and 
to enhance training of capital law'yere and judges. We supported all of these changes and in 
a number of instances recommended expanding them or making permanent those provisions 
currently subject to sunset. As tax revenues dwindle, there will undoubtedly be pressure to 
cut down on costly protections for capital defendants, but our shared sense of justice as 
Americans will never be satisfied by providing a $600 defense to a person whose life is at 
stake. If we are serious as a nation about restricting the chances of executing the innocent, 
we must start by ensuring that every capital defendant has representatives skilled in death 
penalty litigation, who are supported in turn by adequate funding for experts, investigators 
and forensic resources. Put bluntly again, if we are not prepared to do this the right way, we 
clearly should not do it at all. 

Conclusion 

Let me once more thank you, Mr, Chairman, and the Members of the Subcommittee for 
the opportunity to .share my views with you. The death penalty debate in the United 
States has gone on literally for centuries and is not likely to end soon. The decisions of 
the United States Supreme Court have, in essence, recognized the right of the American 
public and its elected representatives to decide whetlier or not capital punishment should 
be imposed in each jurisdiction. In my observation, most Americans tend to reflect on the 
question only m terras of whether they deem the death penalty moral or inimoral, and 
generally know less about the actual operation of the capital system. One potential 
advantage of a national death penalty moratorium is that it can provide an incentive for 
national contemplation in wdiich Americans might feel motivated to seek out more 
information. As one who does not regard capital punishment as part of an alien morality, 

I have found the most challenging questions arising at the level of policy, which is where 
I believe our debate needs to be more focused. As a nation wto need to decide if the costs 
of capital punishment — the staggering financial toll of litigation, the consumption of 
limited court resources, the many disparities in the system’s results, and the enduring risk 
of executing the innocent — are worth the powerful denunciation of ultimate evil that 
capital punishment is meant to trumpet. Toward that end, the deliberations of this 
Committee and the important public forum you have provided today help foster debate on 
a more informed basis. 


SCOTT TUROW 
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My name is Druarme White. I am the elected Solicitor (State’s Attorney) of the 
Tenth Judicial Circuit in South Carolina. I have been a prosecutor since 1988. I have 
personally prosecuted approximately 170 homicides. 

Bias of the Commission 

I have read the Report of the Governor’s Commission on Capital Punishment 
dated April 15, 2002. I would first like to comment on the membership of tlie 
Commission. Out of the seventeen Commission Members, only one was an active 
prosecutor. There were eleven attorneys in private practice. This obviously means that 
these eleven are criminal defense attorneys, not prosecutors. Despite the fact that the 
Commission made numerous recommendations about law enforcement techniques, there 
was no active law enforcement official on the committee. The Commission was 
supposedly “balanced” because some of the criminal defense attorneys had formerly been 
prosecutors. In the early 1990s many Democrats switched to the Republican Party. 

"Would anyone claim that a Commission made entirely of Republicans, some of whom 
were fomier Democrats, was balanced? Nor is this Commission balanced just because 
some of the criminal defense attorneys used to be prosecutors. 

Page i of the Report’s Preamble states “All members of the Commission believe 
. . . that the deatli penalty has been applied too often in Illinois since it was reestablished 
in 1 977.” On Page iii, the Report states “a narrow majority of the Commission would 
favor that the death penalty be abolished in Illinois”. I strongly urge you to recognize that 
this report is far from being balanced. For instance, it is interesting to note that the report 
recommends ridiculous limits to eyewitness and jailhouse informant testimony. This 
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same report recommends, however, that a defendant be able to make a statement on his 
own behalf during the aggravation phase, without being subject to cross-examination. 

Balancine Interests 

I urge you to balance victims’ rights, the community’s safety and the safety of our 
prison guards with the rights of the defendants. On June 10, 2002, Jeff Jacoby wTote an 
article entitled “When Death Saves lives”. This article noted that the United States had a 
virtual national moratorium on the death penalty from 1965 to 1980, During this same 
period, the annual murder rate rose from 9,960 to 23,040. Mr. Jacoby noted that in the 
1990s homicide rates fell in most states, but they fell the most in states that use capital 
punishment. He stated that the Texas murder rate was 15.3 per 100,000 in 1991. In 
1999, the Texas murder rate had fallen to 6. 1 per 100,000, a drop of 60%, Texas executes 
more murderers than any other state. Harris County, Texas, had the most aggressive 
death penalty prosecutions in Texas. Since executions resumed in 1982, Mr. Jacoby 
noted that murders have decreased by 72% in Harris County, Mr. Jacoby concludes, 
“We’ve been down the moratorium road before. We know how that experiment turns 
out. The results are written in wrenching detail on gravestones across the land.” 

Current Safety Measures 

There is already intense scrutiny by the courts in death penalty oases, In South 
Carolina, a capital defendant is entitled to two attorneys, both of whom must meet certain 
qualifications. The State provides attorney fees of $25,000 and investigation fees of 
$20,000. Both may he increased upon petition of the court. The defense attorneys are 
excused from all other trial work for ten days before the death penalty trial. Notice of 
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evidence that the State intends to use in aggravation must be provided to the defense 
before trial. The State must file notice of its intent to seek the death penalty thirty days 
before trial. The jury must unanimously recommend death penalty. If it does not, the 
defendant is given a life sentence. Death penalty cases are appealed straight to the South 
Carolina Supreme Court. The defendant is appointed attorneys for appeals and post 
conviction relief hearings. To my knowledge, no innocent person has been put to death in 
South Carolina or in tlie United States in the post-Furman era. Reliable technplogy such 
as DNA ensures even more today than in the past that iimocent people are not executed. 
Although many deatli penalty cases are reversed, most are reversed for technical reasons. 

Commission’s Proposals 

1 agree with forty-eight of the Report’s proposals, I have no opinion on twelve. I 
disagree with twenty-five. For instance, 

1) Recommendation 4 requires that all custodial interrogations of a suspect be 
videotaped. This would require an employee to transcribe each tape. Some tapes 
could last for horns. A prosecutor would then have to review each tape. 
Additionally, many people are reluctant to talk on tapes. If any inadmissible 
information is contained in the tapes, the tapes would have to be redacted. If a 
person is going to give a false confession, what difference does it make if it is on 
tape? The defendant will say he was coerced before the tape began. 

2) Recommendation 2S reduces the current eligibility factor list ftom twenty to five. 
The recommended list excludes a murder committed during a felony. It further 
excludes the murder of a child. 
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3) Rscommendation 30 establishes a mandator^' review committee. This usurps the 
authority of the local prosecutor md creates another level of bureaucracy. 

4) Recommendation 46 peimits discover)^ depositions in capital cases. This would cause 
tremendous expense and delay. 

5) Recommendation 69 prohibits a conviction based upon the testimony of a single 
eyewitness. What if the defendant kidnaps the victim and liolds die victim for a 
period of one week? Would that witness not b© qualified to identify thp 
defendant? What if the eyewitness knew the defendant? Would that witn^s not 
be qualiheci to identify the defendant? Not all eyewitnesses view the defendant 
for just a few seconds. Recommendation 69 also prohibits the imposition of the 
death penalty on the uncorroborated testimony of an in-custody infomiant. Why 
would an in-custody inforaiant be any less reliable than a witness who was not in 
jail? What if the defendant stands up in the jail cafeteria md admits to the crime? 

% 

Would the State be prohibited from introducing the testimony of all of die inmates 
that w'ere in the caf^eria? 

I will be happy to answer any questions about any of the committee^ proposals. 
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